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Kennis v. Metropolitan West Asset Management, LLC; Case No. 2:15-cv-08162-GW-(FFMx) 
Tentative Findings of Fact and Conclusions of Law Following Bench Trial – filed under seal 
 

The Court provisionally issues this tentative decision under seal.  Because certain materials 
presented to the Court were filed under seal and/or testimony from witnesses referenced such information, 
to the extent that the parties would like the Court to redact any portion of this decision, they should submit 
by July 18, 2019, a version of this tentative with the proposed redactions.  If the parties can stipulate to 
such redactions, the parties should do so, but if they cannot, the parties should separately submit their 
proposed redactions.   

In addition, to the extent either party considers there to be blatant factual errors in this decision 
(e.g. a citation to the record that is clearly incorrect), by July 18, 2019, he/it will file a document listing 
such errors in the same format as utilized for purposes of a statement of disputed facts in the context of a 
motion for summary judgment including: (1) the erroneous factual statement taken verbatim from the 
decision with citation to the page(s) and lines(s) of the decision wherein the language appears, (2) a 
statement of up to 75 words as to why that factual statement is in error, and (3) a concomitant reference to 
testimony and/or exhibit (by page(s) and line(s)) which indisputably demonstrates that the factual statement 
is incorrect.  The other party shall file by July 25, 2019, a document using that matrix and add another 
column wherein the responding party may indicate its position, if any, as to each of the cited errors and, if 
the responding party contends that the Court’s statement is not in error, he/it shall provide a responsive 
statement of no more than 75 words and include references to the evidence (again by page and line).  This 
is not an opportunity to generally argue against the Court’s credibility determinations, interpretation of the 
law, or factual findings (where the factual findings are decisions based on competing evidence).  The parties 
may not repeat or rehash arguments made in briefing or oral argument.  

 
 

    
I.  Background 

Thomas Kennis (“Plaintiff”), a shareholder in the MetWest Total Return Bond Fund1 

(“Fund”), sues Metropolitan West Asset Management, LLC (“Defendant” or “MetWest”) for 

violation of Section 36(b) of the Investment Company Act of 1940 (“ICA”), 15 U.S.C. § 80a-

35(b).  See Compl. ¶¶ 92-98, Docket No. 1.  Plaintiff alleges that Defendant breached its fiduciary 

duty to the Fund in violation of Section 36(b) because it receives investment advisory fees that are 

“so disproportionately large that they bear no reasonable relationship to the value of the services 

provided by Defendant and could not have been the product of arms-length bargaining.”  Id. ¶ 4.   

 On December 12, 2015, Defendant filed a motion to dismiss the Complaint, and after 

extensive briefing, the Court denied Defendant’s motion on June 16, 2016.  See June 16, 2016 

Civil Minutes (“MTD Ruling”), Docket No. 58.  Defendant later filed a motion for summary 

judgment.  See Defendant Metropolitan West Asset Management’s Motion for Summary Judgment 

(“MSJ I”), Docket No. 112.  The Court ultimately denied the MSJ I.  See MSJ Rulings, Docket 

Nos. 134, 155, 159.  Thereafter, Defendant filed a second motion for summary judgment applying 

                                                            
1 Since at least February 2012, Plaintiff has been a shareholder of the Fund, owning $7,661.11 of Class M 

shares as of January 31, 2018.  See Amended Joint List of Stipulated Facts ¶¶ 2-3, Docket No. 399.  
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the factors outlined in Gartenberg v. Merrill Lynch Asset Mgmt., Inc., 694 F.2d 923 (2d Cir. 1982).2  

See Defendant’s Phase II Motion for Summary Judgment (“MSJ II”), Docket No. 259-2.  The 

Court denied that motion, except as to two of the Gartenberg factors (i.e. “fall-out benefits” and 

the nature and quality of services provided) which it granted in favor of the Defendant.  See Oct. 

25, 2018 Civil Minutes at 20 (“MSJ II Ruling”), Docket No. 326 (reported at 2018 WL 8138778, 

at *12).   

 Prior to trial, Plaintiff and Defendant submitted trial briefs.  See Plaintiff’s Trial Brief 

(“Pl.’s Trial Br.”), Docket No. 387; Defendant’s Trial Brief (“Def.’s Trial Br.”), Docket No. 395.  

A court trial was held from December 11, 2018 through December 19, 2018.  See Docket Nos. 

400-406.  Post-trial, the parties submitted amended proposed findings of fact and conclusions of 

law.  See Defendant’s Amended Proposed Findings of Fact and Conclusions of Law (“DPFOF”), 

Docket No. 456; Plaintiff’s Amended Proposed Findings of Fact and Conclusions of Law 

(“PPFOF”), Docket No. 445-2.  They also jointly stipulated to certain facts.  See Amended Joint 

List of Stipulated Facts (“AJSF”), Docket No. 399.  Each party also submitted an initial post-trial 

brief.  See Plaintiff’s Post-Trial Brief (“Pl.’s PT Br.”), Docket No. 445-1; see also Defendant’s 

Opening Post-Trial Brief, Docket No. 455 (“Def.’s PT Br.”), Docket No. 455.  The parties then 

each filed response briefs.  See Defendant’s Response Post-Trial Brief (“Def.’s PT Reply”), 

Docket No. 470; Plaintiff’s Post-Trial Reply Brief (“Pl.’s PT Reply”), Docket No. 460-1.  On 

February 22, 2019, the Court heard the parties’ closing arguments.  See Feb. 22, 2019 Civil 

Minutes, Docket No. 477.   

II.  Bench Trial Factual Findings3 

                                                            
2 The Supreme Court expressly approved the Gartenberg analysis and its concomitant multiple factor 

criteria (when considering an alleged violation of Section 36(b) of the ICA) in Jones v. Harris Assoc. L.P., 559 U.S. 
335, 353 (2010) (“The Gartenberg standard . . . may lack sharp analytical clarity, but we believe that it accurately 
reflects the compromise that is embodied in § 36(b), and it has provided a workable standard for nearly three 
decades.”). 
 

3 The Court repeats many of the factual findings from this section in the analysis of the Gartenberg factors 
in Section V, infra.  To the extent there are any additional factual findings in the legal analysis section below, the 
Court would reincorporate those into this section and consider them factual findings in this decision.  Also, the Court 
incorporates all of the stipulated facts delineated in the AJSF into this decision.  See Docket No. 399.  To the extent 
the Court does not explicitly reiterate any of those stipulated facts, the Court still finds each of those facts to be 
established but will explicitly reference them only when particularly germane.   

In addition, Plaintiff filed a set of evidentiary objections to evidence purportedly presented in Defendant’s 
post-trial briefing.  See Plaintiff’s Request for Evidentiary Ruling on Specified Objections to Evidence Presented in 
Post-Trial Briefing, Docket No. 462.  Defendant filed a response.  See Defendant’s Response to Request for 
Evidentiary Ruling on Specified Objections to Evidence Presented in Post-Trial Briefing, Docket No. 474.  The Court 
rules as follows regarding those objections: (1) Overruled, (2) Overruled, (3) Sustained, and (4) Overruled.  
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A.  The Fund and Its Creation 

Launched on March 31, 1997 by MetWest,4 the Fund is registered under the ICA and 

constitutes an open-end management investment company (i.e. a mutual fund).  AJSF ¶¶ 12, 15.  

As an open-end fund, investors (like Plaintiff) put money into the Fund and, in turn, the Fund 

issues shares to the investor based upon the value of a share of the Fund at that time.  Id. ¶ 14.  

Because shares of the Fund constitute registered securities, they are subject to the registration 

requirements of the Securities Act of 1933, the reporting provisions of the Securities Act of 1934, 

the specific registration and reporting requirements of the ICA, and the reporting requirements 

under Subchapter M of the Internal Revenue Code.  Id. ¶ 19.   

The Supreme Court has summarized the history of the ICA and the general structure of 

mutual funds as follows: 

The Investment Company Act of 1940 (Act), 54 Stat. 789, 15 U.S.C. § 80a-
1 et seq., regulates investment companies, including mutual funds.  “A mutual fund 
is a pool of assets, consisting primarily of [a] portfolio [of] securities, and belonging 
to the individual investors holding shares in the fund.”  Burks v. Lasker, 441 U.S. 
471, 480, 99 S.Ct. 1831, 60 L.Ed.2d 404 (1979).  The following arrangements are 
typical.  A separate entity called an investment adviser creates the mutual fund, 
which may have no employees of its own.  See Kamen v. Kemper Financial 
Services, Inc., 500 U.S. 90, 93, 111 S.Ct. 1711, 114 L.Ed.2d 152 (1991); Daily 
Income Fund, Inc. v. Fox, 464 U.S. 523, 536, 104 S.Ct. 831, 78 L.Ed.2d 645 
(1984); Burks, 441 U.S., at 480-481, 99 S.Ct. 1831.  The adviser selects the fund’s 
directors, manages the fund’s investments, and provides other services. See id., at 
481.  Because of the relationship between a mutual fund and its investment adviser, 
the fund often “‘cannot, as a practical matter sever its relationship with the adviser. 
Therefore, the forces of arm’s-length bargaining do not work in the mutual fund 
industry in the same manner as they do in other sectors of the American 
economy.’”  Ibid. (quoting S.Rep. No. 91–184, p. 5 (1969) . . . .). 

Jones v. Harris Assocs. L.P., 559 U.S. 335, 338 (2010).  

The Fund is organized as one in a series of open-end management investment opportunities 

created by Metropolitan West Funds (“MetWest Funds”), a statutory trust formed under Delaware 

Law around December 9, 1996.  AJSF ¶ 16.  As of October 16, 2015 (when the Complaint was 

filed), the MetWest Funds contained nine mutual funds, one of which is the Fund; and, as of the 

                                                            
4 MetWest was established in 1996 by Steven Kane, Laird Landmann and Tad Rivelle as an independently 

operating firm specializing in fixed-income investing.  AJSF ¶ 5.  In launching MetWest and later the Fund, the 
founders personally supplied their own “seed money” and bore the risk that the venture might possibly fail with the 
loss of all starting capital and the “opportunity costs for the principals involved . . . .”  See trial testimony at 2224:3-
12, Docket No. 430. 
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2018 trial date, the MetWest Funds consisted of eleven mutual funds.  Id. ¶¶ 17-18.  The Fund’s 

operations are conducted by MetWest5 along with other external service providers pursuant to 

contracts with the Fund.  The Fund does not have its own employees or facilities.  Id. ¶¶ 20-21.  

Since its inception, MetWest has served as the Fund’s investment adviser pursuant to an 

Investment Management Agreement (“IMA”).  Id. ¶ 22; see Exhibit No. (“Ex.”) 3.  The fee 

MetWest charges to the Fund is delineated in the IMA, which must be approved annually by those 

members of the Fund’s Board of Trustees (“Board”) who are not “interested” persons as to the 

Fund (“Independent Trustees”) under the definition of “interested” in the ICA.6  Id. ¶ 25.  The 

same Board oversees all of the mutual funds in the MetWest Funds.  Id. ¶ 24.     

The Fund’s investment objective is to “seek[] to maximize long-term total return.”  Id. ¶ 

29.  MetWest pursues that objective by investing in a diversified portfolio of fixed-income 

securities of varying maturities issued by domestic and foreign corporations and governments 

normally utilizing the following formula: (1) at least 80% of the Fund’s net assets in investment-

grade fixed income securities or unrated securities that are determined by MetWest to be of similar 

quality; (2) up to 20% of the Fund’s net assets in securities rated below investment-grade; (3) U.S. 

and foreign fixed income securities; (4) various types of bonds and other securities; and (5) 

derivatives to hedge investments and for other purposes.  Id. ¶ 31.  Under normal conditions, it 

maintains a portfolio duration of two to eight years and a dollar-weighted average maturity ranging 

from two to fifteen years.  Id.    

The Fund has four share classes reflecting different types of customers (id. ¶ 33), which 

are: (1) Class I − consisting of institutional investors, (2) Class P − consisting of retirement plans, 

(3) Class M, and (4) the Administrative Class − the latter two groups are described as containing 

“retail” or smaller individual investors.  The classes have different minimum investment 

requirements:  Class P - $25 million, Class I - $3 million, Class M - $5,000, and (4) Administrative 

Class - $2,500.  All classes are apportioned the same advisory fee charged by MetWest (AJSF ¶ 

35), but the “retail” share classes are charged certain administrative and distribution costs arising 

                                                            
5 The TCW Group, Inc. (“TCW”) acquired MetWest in early 2010.  AJSF ¶ 7.  Thereafter, MetWest has 

constituted a wholly owned subsidiary of TCW.  Id. ¶ 8.  In February 2013, the previous owner of TCW sold its 
ownership stake in TCW in part to TCW employees and in part to investment funds that a private equity firm – i.e. 
the Carlyle Group (“Carlyle”) − managed.  Id. ¶ 9.  Nippon Life Insurance Company purchased a minority stake in 
TCW in December 2017, with Carlyle and certain TCW employees retaining stakes in TCW.  Id. ¶¶ 10-11.   

 
6 The ICA defines “interested person” and “affiliated person” in 15 U.S.C. § 80a-2(a)(3) and (a)(19).  See 

also Jones, 559 U.S. at 339-40. 
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from additional servicing needs applicable to those classes.  See generally AJSF ¶¶ 37-41.  Over 

80% of the shares of the Fund are held by Class P and I investors.7  See Trial Testimony (“Tr.”) 

1276:3−1277:3.8  Additionally, most “retail” (or individual) investors are exposed to the Fund 

through professional financial intermediaries (e.g. Goldman Sachs).  Tr. 1277:5-10.      

B.  The Management of the Fund in the Relevant Years, Including the Fees Charged 
and the Expenses of the Fund 

The Fund is an investment vehicle comprising of a pool of assets (i.e. a portfolio of 

securities) with the investment objective to maximize long-term total return.  AJSF ¶¶ 13, 29.  Each 

day, investors can decide whether to redeem their shares of the Fund and move their monies 

elsewhere, resulting in a competitive business environment in which the managers and sponsors 

of mutual funds compete for investor assets.9   Tr. 308:7-9, 1223:16−1224:4, 2134:5-12; Ex. 501 

¶¶ 16-17, 20.  The ordinarily low costs of switching between funds means that asset flight occurs 

frequently.  Ex. 3246 ¶ 30.  When MetWest launched the Fund, the market was already full of 

established firms, requiring MetWest to avoid mistakes and to be in fact competitive.10  Tr. 

1282:16-23.   

                                                            
7 The Fund’s assets held by each of the four share classes during 2014-2017 were as follows (shown in 

000’s): 
  2014               2015               2016               2017 

Class I     $16,023,118   $40,277,552   $46,277,563   $49,013,553  
Class P         $535,236     $7,179,308   $10,702,029   $13,687,733  
Class M   $10,587,362   $16,558,422   $16,488,095   $15,223,666  
Adm.              $39,430        $281,479        $291,168        $768,125 
TOTAL   $27,185,146   $64,296,761   $73,758,855   $78,693,077 

AJSF ¶ 34. 
 
8 The testimony at trial was transcribed in sequentially numbered pages from 1 to 2421 which are located at 

Docket Nos. 409-30.  References to such testimony will be by page number followed by line numbers, e.g. “123:5-
6.” 

  
9 One of the most important functions of an adviser to a mutual fund is the preparation of a “net asset 

value” (“NAV”) for the entire fund which is the price/value of a share of the mutual fund at a given point in time for 
purposes of buying, selling and otherwise retaining shares of the fund.  As described in Janus Capital Group, Inc. v. 
First Derivative Traders, 564 U.S. 135, 139 n.1 (2011): “The price for buying or selling shares of a mutual fund is 
ordinarily determined by the next net asset value (NAV) calculation after the order is placed.  The NAV calculation 
usually happens once a day, at the close of the major U. S. markets.” 

 
10 For example, in 2002, the Fund’s performance fell below both its peers and its benchmark which resulted 

in “investor flight” which diminished the Fund’s size from $1.8 billion to under $1.3 billion.  This caused a 
concomitant reduction in revenue which lead to MetWest’s suspension of partner payouts and some employee 
layoffs.  Tr. 1296:5−1297:5; see also ¶ 17 of Declaration of Tad Rivelle, Docket No. 112-8. 
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MetWest launched the Fund amid that competitive landscape,11 initially charging a 

management fee of 55 basis points (“bp”),12 set as a percentage of the Fund’s “assets under 

management”13 (“AUM”).  AJSF ¶¶ 38, 42; Tr. 1282:1-3.  MetWest originally set that advisory 

fee (with some level of reimbursement to the Fund if total expenses exceeded 65 bp14) because 

that rate was at or below the median of the funds that MetWest expected to compete against,15 and 

the 55 bp fee would continue to constitute a below median fee if the Fund ultimately grew.16  Tr. 

1282:16−1284:8.  Starting in 2000 and after the increase of institutional investors in the Fund (Tr. 

1283:17-20), MetWest lowered its advisory fee to 35 bp and the Independent Trustees approved 

that rate in the IMA.  AJSF ¶ 43.  The advisory fee includes payment for MetWest’s management 

of the portfolio and for providing the personnel and resources to sponsor and manage a compliant 

                                                            
 11 In Jones, the Supreme Court commented on the “exponential growth” in the mutual fund industry since 

Congress amended the ICA in 1970.  559 U.S. at 343.  “Assets under management [across the industry] increased 
from $38.2 billion in 1966 to over $9.6 trillion in 2008.  The number of mutual funds investors grew from 3.5 million 
in 1965 to 92 million in 2008, and there are now more than 9,000 open- and closed-end funds.”  Id. (footnote omitted).  

  
12 One bp equals one hundredth of one percent.   
 
13 The ICA defines “assets under management” as “the securities portfolios with respect to which an 

investment adviser provides continuous and regular supervisory or management services.”  15 U.S.C. § 80b-
3a(a)(3).  The fee is calculated using weighted average net assets at the end of each month.  Tr. 893:15-24. 

 
14 As discussed infra, there are third-parties who supply additional necessary services to the Fund which are 

not provided by MetWest and not included in its advisory fee charges. 
  
15 In its initial period of operation, even when its AUM was at $200 million, MetWest was “losing money 

[hand] over fist” because the 55 bp rate did not cover its expenses in running the Fund.  Tr. 1283:9-16. 
  
16  Since 1998, the amount of assets under management for the Fund at the end of each fiscal year (“FY”) 

has been: 

     MetWest Total Return Bond Fund  MetWest Total Return Bond Fund 
FY            AUM (in billions)           FY            AUM (in billions) 
1998         $0.025             2009         $5.3 
1999         $0.12             2010         $8.4 
2000         $0.25             2011         $13.0 
2001         $1.0             2012         $19.6 
2002         $1.8             2013         $24.9 
2003         $1.5             2014         $27.2 
2004         $1.4             2015         $64.3 
2005         $1.3             2016         $73.8 
2006         $1.5             2017         $78.7 
2007         $2.5             2018         $78.3 
2008         $5.8 

See AJSF ¶ 32.  The fiscal year for the Fund ends on March 31 of each year.  Id. 
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fund17 (see Tr. 425:7-11), but with certain third parties providing additional specified services (see 

Section II(C), infra).   

TCW’s Fixed Income Group (“FIG”), which includes MetWest, is responsible for 

managing the investment portfolios of fixed-income clients and products such as the Fund.  AJSF 

¶ 26.  Four “generalist” portfolio managers − Tad Rivelle (“Rivelle”), Steven Kane (“Kane”), Laird 

Landmann (“Landmann”), and Bryan Whalen − are responsible for investment strategy across the 

entire FIG, including the Fund.18  Id. ¶¶ 27-28.   Other investment personnel, working below the 

Generalists, select the individual fixed income securities for the Fund.19  Tr. 1116:13−1117:11, 

1135:2-9.  Over 80 investment professionals are involved in managing the Fund’s portfolio.  See 

generally Ex. 66.  With the Fund’s management completely externalized, MetWest supplies the 

Fund with officers and employees to operate the Fund.  AJSF ¶¶ 20-21, 149; Ex. 3 § 2(a); Tr. 

690:19−691:1, 2123:25−2124:7.  Certain departments at MetWest provide the administrative and 

operational services necessary to operate the Fund.20  Tr. 726:19-23, 1130:6-23; see generally Ex. 

                                                            
17 For the following Fiscal Years ending March 31st, the Fund has paid the following amounts in advisory 

fees: 
FY                      Advisory Fees 
2014                     $88,835,942 
2015                   $140,478,557 
2016                   $239,169,360 
2017                   $275,474,022 
2018                   $279,308,723 

See AJSF ¶ 44. 

18 Rivelle, Landmann and Kane started MetWest.  See Footnote 4, supra. 
 
19 As described by Landmann: 

Fixed income markets aren’t like the equity markets. Nothing trades on an exchange. 
There is very little price discovery. Every transaction is negotiated. And you deal with 
millions and millions of different bonds out there that all have different terms and conditions.   

So specialization is very important . . . . [W]e do have portfolio managers who are 
organized who know how those markets trade, where the bodies are buried in mortgages, in 
agency debt, debt of the agencies of the US government, US Treasury debt, various sectors 
of the corporate bond market, various sectors of the high-yield corporate bond market. 

Tr. 1116:17−1117:6.   

20 MetWest provides an entire suite of operational and accounting activities, including: trade confirmation 
and settlement (Tr. 1053:16-20, 1437:1-6); reconciliation (id. at 1409:5-12); income collection; derivative operations 
including trading agreements, collateral management, data management, and regulatory oversight (id. at 1053:4-8, 
1131:16−1132:2, 1411:7-11); dedicated data management (id. at 1131:16−1132:2); familiarity with global markets; 
transitions and support; class and corporate actions (id. at 1330:7-10); cash management (Ex. 3246 ¶¶ 67-69; Tr. 
1225:10-11); fund operating budget and expenses (Tr. 1418:20−1419:14); recordkeeping (id. at 1888:7-13; Ex. 501 
¶ 104); foreign country registrations (Tr. 1453:16-19); portfolio securities valuations (Ex. 3246 ¶¶ 55-62); regulatory  
filings (Ex. 3246 ¶ 77); tax compliance (Ex. 3246 at Exhibit A ¶¶ 79, 89); and audit (Ex. 3246 ¶ 84). 
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66.   

Under a separate document dated July 29, 2015, MetWest and the MetWest Funds entered 

into a “Supplemental Administration Agreement.”  AJSF ¶ 80.  The Board approved the agreement 

in 2015 and in 2017.  Id. ¶ 84.  That agreement covered the following services: general supervision 

of administration services, including but not limited to ongoing due diligence; reviewing and 

assisting in the preparation of certain regulatory filings; coordinating outside services for vendors 

and contractors and the audit of the Fund’s financial statements; coordinating, preparing, and 

reviewing quarterly Board materials; supplemental compliance testing, consulting, and reporting; 

and reviewing tax work.  Id. ¶ 81.  The agreement allows MetWest to receive up to $650,000 each 

year in exchange for performing administrative services set forth in the agreement for all the 

MetWest Funds, which includes the Fund.  Id. ¶ 82.  As of trial, MetWest had not ever sought or 

received any fees from the MetWest Funds authorized by the Supplemental Administration 

Agreement.  Id. ¶ 83.   

C.  Third Party Service Providers 

Third-party service providers receive separate payments directly from the Fund that are not 

included in the 35 bp advisory fee.  AJSF ¶ 47.  However, MetWest is ultimately responsible for 

all services provided for the Fund whether the services are supplied by MetWest itself or by a 

third-party provider.  MetWest has a “general duty” to “act as the investment manager to the Fund,” 

see IMA ¶ 2(a), and also has the duty to “oversee the administration of the Fund[’s] business and 

affairs.”  IMA ¶ 2(c).  MetWest negotiates the agreements with the third party providers and is 

required to ensure that they comply with regulatory requirements and with MetWest internal 

policies and procedures.  

BNY Mellon Investment Servicing (US) Inc. (“BNY”) has an agreement with the Fund 

dated April 1, 2013 (“BNY Adm. & Acct. Agreement”), under which BNY provides 

administration and accounting services to the Fund as addressed in Schedule I of that contract.  Id. 

¶ 48; see Ex. 10.  Pursuant thereto, BNY provides certain daily and monthly reports to MetWest 

(id. ¶ 50), and it assists with the filing and creation of SEC regulatory documents (id. ¶ 51).21  

Under an additional agreement dated March 31, 2013 (i.e. the Transfer Agency and Shareholder 

                                                            
21 While BNY is contractually responsible to, “prepare the Fund’s annual and semi-annual shareholder 

reports for shareholder delivery and for inclusion in Form N-CSR,” BNY prepares template documents, and 
MetWest then builds out the substance of the documents by coordinating information from a number of MetWest 
departments.  Tr. 528:8-23, 622:21−623:11, 631:9-12. 
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Services Agreement), BNY as the transfer agent receives a fee for providing transfer agency 

services.22  Id. ¶¶ 54-55; see Ex. 5.  Under a Custody Agreement dated April 1, 2002 and a Joinder 

Agreement and Amendment dated November 1, 2014,23 BNY receives a custody fee from the Fund 

for providing custody services.24  Id. ¶¶ 57-59; see Exs. 8-9.  MetWest employees, who work 

closely with BNY daily, give BNY Mellon instructions and input for all functions performed by 

BNY Mellon (i.e., administrative and accounting services, transfer agency services, and custody 

                                                            
22 As observed in Operating Local 649 Annuity Trust Fund v. Smith Barney Fund Mgmt. LLC, 595 F.3d 86, 

89 (2d Cir. 2010): “Transfer agents do a number of things.  They process transactions in Funds shares, calculate  
daily net asset values, compute sales charges and commissions, distribute proxy and other materials, operate 
customer service centers and perform various accounting functions.”   

BNY’s transfer agency and shareholder services fee for the relevant period is calculated based on: (1) the 
number of account-level charges, (2) transaction fees, and (3) expense reimbursements.  AJSF ¶ 55. 

 
23 Because a mutual fund is in essence a large pool of assets without necessarily any concomitant 

employees, it must hire an entity, ofttimes a bank, to hold and safeguard the securities/bonds held by the fund.  
Under Section 203 of the ICA (15 U.S.C.§ 80b-3)), a mutual fund’s investment adviser cannot hold the fund’s 
securities/assets unless a qualified custodian maintains those securities.  See 17 C.F.R. § 206(4)-2.   

  
24 For the following Fiscal Years ending March 31st, the Fund paid the following amounts in administration 

fees to BNY: 

FY  Administration Fees 
2014  $2,624,366 
2015  $3,891,814 
2016  $4,173,012 
2017  $4,001,540 
2018  $4,127,147 

AJSF ¶ 53. 

For the following Fiscal Years, the Fund paid the following amounts in transfer agency and shareholders 
services fees to BNY: 

FY         Transfer Agency Fees 
2014         $5,625,075 
2015       $25,703,816 
2016       $40,798,731 
2017       $47,252,681 
2018       $48,421,958 

AJSF ¶ 56. 

For the following Fiscal Years, the Fund paid the following amounts in custody fees to BNY: 

FY           Custodian Fees 
2014           $796,996 
2015        $1,189,937 
2016        $2,040,947 
2017        $3,012,776 
2018        $2,597,026 

AJSF ¶ 59.  
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services).25  Tr.  223:11-18, 1458:11-21.  

Under the Fund’s Underwriting Agreement with Foreside Funds Distributors LLC 

(“Foreside”) dated February 19, 2005 and a Rule 12b-1 Plan dated June 26, 2013, Foreside assists 

in underwriting and distributing shares of the Fund.  AJSF ¶ 60, see Ex.13.  Those agreements 

require the Fund to pay an annual fee of up to .25% of average daily net assets to be used for any 

expenses primarily intended to result in the sale of the Fund’s shares.  Id. ¶ 62.  Foreside may pass 

through distribution fees to MetWest insofar as MetWest plays a role in marketing and in 

distributing the Fund’s shares.  Id. ¶ 63.  Since the beginning of 2018, the Fund has contracted 

with TCW Distributors, LLC, to serve as the distributor to the Fund.26  Id. ¶ 61.   

The Fund also pays to other third-party providers hired by MetWest for certain operational 

expenses − including insurance costs, trustee fees and expenses, registration and filing fees, reports 

to shareholders, and professional, legal, and accounting fees.27  Id. ¶¶ 65-66.   

                                                            
25 For example, while BNY is contractually obligated to “[c]alculate Net Asset Value in the manner 

specified in the Fund’s Offering Materials,” what BNY primarily does is merely the actual calculation. Ex. 10 § 
3(e); Tr. 223:11−224:1.  It uses pricing information provided or approved by MetWest, expense data provided or 
approved by MetWest, and formulas provided by MetWest.  Tr. 223:11−224:1, 637:13−638:10, 639:24−640:2.  
BNY’s final release of the NAV for public dissemination is subject to MetWest’s approval.  Tr. 639:18-23.  See In 
re BlackRock Mutual Funds Advisory Fee Litigation, No. 14-1165 (FLW) (TJB), 2019 WL 1387450, *7 (D. N.J. 
Feb. 8, 2009) (while the mutual fund’s “accounting agent . . . performs calculations for the daily NAV, it does so 
under [the investment adviser’s] direction and pursuant to the policies set by [the investment adviser] . . . . Further, 
[the adviser] is responsible for designing and implementing the policies pursuant to which the Funds’ NAVs are to 
be determined . . . . In addition, [the adviser] separately calculates the Funds’ daily NAV using its own proprietary 
system (referred to as a ‘shadow NAV’) . . . . [and] relies on its shadow NAV to verify the accuracy of the [agent’s] 
calculations, and as a disaster recovery option if [the agent] is unable to calculate the Funds’ NAVs.” 

 
26 For the following Fiscal Years, the Fund paid the following amounts in distribution fees to Foreside from 

2014 through 2017 and to TCW Distributors, LLC in 2018: 

FY                 Distribution Fees 
2014              $22,187,574 
2015              $26,786,659 
2016              $35,497,742 
2017              $36,322,577 
2018              $31,986,619 

AJSF ¶ 64. 

27 For the following Fiscal Years, the Fund paid these amounts to various parties for the following services 
and expenses (see AJSF ¶ 66): 

Fiscal Year              2014             2015             2016             2017             2018                    Total 

Commitment 
     Fees                 $224,938       $292,988      $366,350      $418,337      $439,110        $1,741,723 
Insurance 
     Expenses           488,178         594,910        815,373        916,033        778,612          3,593,106 
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Again, the third party service fees paid out by the Fund are not included in the 35 basis 

points charged by Met West.  Those fees are apportioned so as to vary among the Fund’s share 

classes, and the total charge for any one class, i.e., the sum of the advisory fee and other charges 

the Fund incurs, is known as the “total expense ratio.”  Id. ¶¶ 37-41.  By contractual agreement 

with the Fund, MetWest has agreed to limit (or “cap”) the overall expenses that the Fund pays, 

through a mechanism called an “expense cap.”  Tr. 1622:13-20.  To the extent that eligible 

expenses exceed the cap, MetWest reimburses the Fund for those amounts out of its advisory fee 

revenue.  Id. at 672:6-11. 

D.  Board Approval Process 

In August or September of each year, the Independent Trustees meet in-person to vote on 

approving the IMA for all the MetWest Funds, including the 35 bp advisory fee that MetWest 

charges to the Fund.  AJSF ¶ 68; Tr. 118:13-21, 312:5−316:4.  In 2014, 2015, 2016, and 2017, the 

Independent Trustees unanimously voted to approve continuation of the IMA and the associated 

35 bp fee, with no vote required in 2013 because the Fund’s shareholders approved a new IMA in 

connection with a change in control of TCW.  AJSF ¶¶ 73-74.  The steps in considering whether 

to approve the IMA is known as the “15(c) process,” after the applicable section in the ICA, i.e. 

15 U.S.C. § 80a-15(c).  Ex. 3246 at Ex. A ¶ 42.  The 15(c) process is one of the Board’s main 

oversight functions over MetWest.  Ex. 3246 at Ex. A ¶¶ 80, 112; Tr. 294: 3-7; Ex. 208 at 16.  

Most of the Board’s work in this regard occurs in the months prior to the August or September 

Board meeting (the “15(c) meeting”), but the Board considers relevant information and 

communications during the rest of the year.  Tr. 118:17-21, 312:5-316:4; Ex. 3246 ¶ 126; id. at 

Ex. A, ¶ 113.   

                                                            
Professional 
     Fees                   317,211         347,842        407,438        482,392        495,254          2,050,137 
Registration & 
     Filing Fees         981,923      4,836,287     2,267,830     2,099,756     1,065,541        11,251,337 
Reports to 
     Shareholders   2,109,020      2,538,016     3,651,384     4,318,814     4,119,277        16,736,511 
Trustees' fees 
     & Expenses        357,181         426,069        649,385        774,664     1,052,806          3,260,105 
Miscellaneous 
    Expenses             179,399         230,529        373,566        456,470         498,531         1,738,495 
Repayment of  
     Expenses               14,775             0               202,090               0                  0                 216,865 
 
Total Other 
     Expenses:        $4,672,625   $9,266,641   $8,733,416   $9,466,466    $8,449,131    $40,588,279 

Case 2:15-cv-08162-GW-FFM   Document 506   Filed 07/09/19   Page 12 of 60   Page ID
 #:46057



12 
 

Before approving the IMA for another year, the Independent Trustees request, receive, and 

review various pertinent documents as to the Fund’s performance, operations, finances, and 

services.  294:3-7, 322:4-6, 335:15−345:10; see, e.g., Ex. 3229.  Included in that material are 

reports from Broadridge Financial Solutions, Inc., which analyzes the fees charged by mutual 

funds and compares their performance employing a number of different metrics.  AJSF ¶¶ 151-52.  

Specifically, the Broadridge compares the Fund to peer groups of other mutual funds.  Id. ¶ 153.     

Through the Board’s counsel (which is currently Dechert LLP), the Board provides a questionnaire 

to MetWest to acquire information pertinent to the contract renewals (AJSF ¶ 69), including the 

Fund’s performance for the year plus other financial and profitability data.  Tr. 214:16-215:2, 

312:3-18; Ex. 208 at 3-14.  Over time, the Fund’s inquiries would evolve based on advice from 

Dechert and changes in the industry.  Tr. 119:18-21, 335:15−345:10, 863:17-25; Ex. 3246 ¶¶ 138-

39; id. at Ex. A ¶¶ 124-25.  The requests are also modified to reflect particular circumstances, such 

as when the Independent Trustees requested information about certain underperforming funds and 

efforts to improve performance in 2016.  See Ex. 3246 at Ex. A ¶ 156; Ex. 208 at 7. 

The Board did not review the subadvisory agreements between MetWest and the 

Subadvised Funds;28 but each year, from 2014 through 2017, the Board received the subadvisory 

fee schedule for each of the Subadvised Funds where a subadvisory agreement was in effect.  AJSF 

¶¶ 75-76.  MetWest provided to the Board additional relevant information in 2014 and 2015, 

including a list of the services “not applicable to sub-advised mutual funds,” (Ex. 3233 at 19-20; 

Ex. 3229 at 17-18) with a supplemental presentation that MetWest’s Chief Executive Officer and 

MetWest Funds’ President David Lippman delivered orally.  Tr. 207:18−208:17, 210:2-19; Ex. 

3239 at 134; Ex. 3232 at 156.  Beginning in 2016, MetWest also presented to the Board a chart 

detailing the significant differences in services provided and risks assumed by MetWest when 

functioning as an adviser as opposed to a subadviser.  Ex. 308 at 61-75; Tr. 342:10-23 (referring 

to the “chart” as “Exhibit A”), 343:11-21.  Chairman of the Board Andrew Tarica (“Tarica”) spoke 

to this issue, testifying that the Board “never wanted to see one of the contracts” because the 

Subadvised Funds are a “completely different product.”  Tr. 341:1-16.  Stephen Byers (“Byers”), 

                                                            
28 Paragraph 12 of the IMA states that MetWest “may be retained by other advisory clients for the same or 

similar strategies employed by the [Fund].”  Pursuant thereto, MetWest has been hired by the investment advisers of 
other mutual funds to provide portfolio management services for part or all of the their AUM.  See AJSF ¶¶ 87-119.  
Those mutual funds which have retained MetWest to provide such services are referred to as “Subadvisory Funds.” 
See Section II(F), infra. 
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one of Defendant’s experts, opined that he “would not have expected the Independent Trustees to 

have asked for, or for MetWest to have provided the Board, subadvisory agreements for funds over 

which the Board exerts no control or oversight and which do not provide apt comparisons to the 

[Fund].”  Ex. 3246 at Ex. A ¶ 56.  According to the testimony at trial, it was more important to the 

Independent Trustees to know what MetWest actually did for the Subadvised Funds and how much 

they were charged, rather than the intricacies of contractual language.  Tr. 340:19−341:16, 342:6-

23; Ex. 3246 ¶ 165-66.   

The Independent Trustees received information regarding MetWest’s expenses, revenues, 

and profits vis-à-vis serving as adviser to the Fund.  Tr. 243:12−245:20, 674:18−676:10; Ex. 3246 

¶¶ 181-85; Ex. 3229 at 176; Ex 3233 at 40; Ex. 208 at 355; Ex. 210 at 401.  As part of the 15(c) 

process in the relevant years, the Board received income statements documenting MetWest’s 

management fees and expenses incurred in managing the MetWest Funds.  AJSF ¶ 194; Tr. 

243:12−245:20, 674:18−676:10; Ex. 3229 at 176; Ex 3233 at 40; Ex. 208 at 355; Ex. 210 at 401; 

Ex. 3246 ¶¶ 181-85.  As such, the Board received data on the cost of providing services to the 

MetWest Funds, which included compensation costs and the methods MetWest used to determine 

compensation.  Tr. 261:3-7, 679:1-19; Ex. 3246 ¶ 181; Ex. 3229 at 15-17, 176.  Also, the Board 

received information on how costs were allocated between managing the MetWest Funds and other 

non-fund accounts.  Ex. 3229 at 176; Ex. 3233 at 40; Ex. 208 at 353-54; Ex. 210 at 399-400.  The 

Board received other relevant information in this inquiry.  See, e.g., Ex. 210 at 61-63, 633-35, 639-

43; Ex. 209A at 468; Ex. 310 at 454-58.  To avoid repeating here facts that the Court finds and 

considers applicable in its analysis section below (Section V), the Court reincorporates by 

reference the factual findings discussed in its analysis as to information that the Board received, 

reviewed and considered in the 15(c) process and otherwise.   

E.  The Board’s Approval of the IMA and Its Concomitant Advisory Fee Rate 

Since 2002, the Board has always voted to approve the IMA.  Tr. 100:24-101:1.  In 

addition, it is undisputed that there are no breakpoints29 in the Fund’s fee schedule.  AJSF ¶ 214.  

Speaking to this point, Tarica testified that “it wasn’t the Board’s responsibility to negotiate the 

amount of fees.  [Instead, it] was the Board’s responsibility to make sure that the fees were fair 

and reasonable.”  Tr. 239:23-25.   

                                                            
29 A breakpoint is a fee reduction set at a particular level of the AUM.  For example, an adviser’s fee could 

be set at 55 bp for the first $1 billion in the AUM and be reduced to 45 bp for assets above $1 billion. 
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F.  The Services that MetWest Provided to the Subadvised Funds Versus the Fund 

MetWest serves as a “subadviser” to certain third-party mutual funds (“Subadvised 

Funds”).  AJSF ¶ 87.  The parties agree that seven funds fall within the agreed upon definition of 

MetWest’s Subadvised Funds.  AJSF at 18 n. 4.  They include: (1) the AZL MetWest Total Return 

Bond Fund; (2) the Bridge Builder Core Plus Bond Fund; (3) the Columbia Active Portfolios 

Multi-Manager Core Plus Bond Fund; (4) the Columbia Variable Portfolio-TCW Core Plus Bond 

Fund; (5) the Consulting Group Capital Markets Core Fixed Income Investments Fund; (6) the 

MassMutual Select Total Return Fund; and (7) the MML Total Return Bond Fund.  AJSF ¶ 88.  

Additionally, the Court finds persuasive Defendant’s evidence and argument that four additional 

funds also fall into the agreed upon definition bringing the total to eleven Subadvised Funds, which 

were: (8) the Russell Strategic Bond Fund; (9) the Russell Core Bond Fund; (10) the Forum Funds 

Absolute Strategies Fund; and (11) the Cornerstone Advisors Core Plus Bond Fund.  Id. (listing 

the four additional funds but not agreeing that they constitute Subadvised Funds); Tr. 1107:19-

1108:20; Ex. 308 at 41-42.   

All of the Subadvised Funds are organized and sponsored by a financial entity completely 

independent of MetWest.  AJSF ¶ 89.  In other words, each Subadvised Fund has its own 

sponsoring adviser.  Id.  As to similarities with the Fund, each Subadvised Fund is an open-end 

management investment company registered under the 1940 Act; the Subadvised Funds are 

registered securities; each has shares that may be redeemed; and they have external service 

providers (e.g. transfer agents, custodians, etc.) that conduct certain necessary operations.  Id. ¶¶ 

90-93.  All the sponsoring advisers for the Subadvised Funds have subcontracted with MetWest to 

provide certain investment services.  Id. ¶ 94.  Each of the Subadvised Funds pays a subadvisory 

fee to MetWest, and each fund also pays an advisory fee to the sponsoring adviser.  There are a 

number of differences between the services MetWest provides to the Subadvised Funds versus the 

Fund, as described infra. 

The process for selecting a subadviser by a sponsoring adviser is competitive where the 

adviser typically solicits bids from potential subadvisers through a “request for proposal.”  AJSF 

¶ 120.   

As presented at trial, MetWest’s initial subadviser’s fee to the Subadvised Funds ranged 
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from 15 bp to 35 bp.30  See Ex. 3240.  The sponsoring advisers for those funds in turn would add 

their own fees which ranged from 12 bp to 125 bp resulting in total charges of between 30 bp to 

160 bp, with the average/mean rate being 58.4 bp and the median being 47.  Id.  While MetWest’s 

advisory fee for the Fund is higher than all of the subadvisory fee rates it charged the Subadvised 

Funds (except for one fund, where it was the same 35 bp), MetWest’s fee for the Fund was 

considerably lower than combined total of the advisory and subadvisory fees charged as to each 

of the Subadvised Funds (except for Mass Mutual Total Return Fund, where the total charge was 

30 bp).  Id.    

1. Differences in Services 

  a. Daily Pricing and Striking the NAV 

Regarding daily security pricing and striking the NAV for the Fund, each business day 

MetWest must make sure that the calculation and publication of the Fund’s NAV is accurate and 

timely.31  Tr. 1223:13−1228:17, 1406:4-10, 1413:12−1419:24; Ex. 3246 ¶ 50.  On the other hand, 

MetWest does not provide the same valuation services and pricing services to the Subadvised 

Funds other than sometimes discussing the valuation of individual holdings with the sponsoring 

adviser.  Tr. 1424:13−1425:3; Ex. 3246 ¶ 54.  It has no responsibility to determine or set a 

Subadvised Fund’s NAV.   

  b. Satisfying Shareholders’ Redemption Requests 

With a mutual fund’s liquidity serving as one of its chief characteristics, MetWest must 

find a way to maintain sufficient liquidity in the Fund so that it can fulfill any and all shareholder’s 

requests for redemption.  Tr. 1223:17-21; 15 U.S.C. § 80a-22(e).  That is another responsibility 

that MetWest has with the Fund − whereas, with the Subadvised Funds, MetWest only has to 

respond to the inquiries of the Subadvised Funds’ advisers who must ensure that the needed cash 

exists and that liquidity elements are addressed.  Tr. 1438:22−1440:3, 1442:7-13; Ex. 3246 ¶¶ 70-

71.    

   c. Compliance with Securities Laws, Rules and regulations 

                                                            
30 For the majority of the Subadvised Funds, there were breakpoints mostly set at the $500 million mark 

after which the subadvisory fee rate would drop.  AJSF ¶¶ 98-119.  The 15 to 35 bp range was as to the initial rate 
charged prior to any breakpoints kicking in.  

 
31  The Fund’s NAV must be calculated and released between 1:00 P.M. Pacific time, when the market 

closes, and 2:40 P.M., when the NAV is released to the public (including NASDAQ).  Tr. 1413:12−1414:2, 1427:7-
18.  Missing the 2:40 P.M. deadline can result in adverse legal actions and reputational harm.  Id. at 1414:4-9, 
1429:20−1430:25.  
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 MetWest must supply certain compliance related services for the Fund.  MetWest provided 

a chief compliance officer and instituted a program to ensure the Fund’s compliance with SEC 

rules and regulations as well as other federal securities’ laws.  Tr. 1445:10-20, 1453:25−1454:4.  

On the other hand, the sponsoring advisers for the Subadvised Funds are the entities who 

implement and oversee those funds’ compliance programs; and MetWest has a very limited role 

with the Subadvised Funds in that regard.  Tr. 1445:21−1446:17; Ex. 3246 ¶ 97.   

  d. Public Filings 

 For the Fund, MetWest at times must file required disclosure documents with the SEC.  Tr. 

1447:15−1448:17; Ex. 3246 ¶ 77.  This includes the preparation and filing of the Fund’s 

continuously updated Registration Statements and Prospectuses, the preparation and filing of all 

other SEC required disclosures, including the Fund’s Annual Report, Semi-Annual Report, 

Statement of Additional Information, Summary Prospectus, security ownership reports on 

Schedules 12 or 13, compliance with other substantive SEC requirements such as liquidity 

management, cross-trade protection and others, and compliance with rules of self-regulatory 

organizations related to the sales, marketing and distribution of the Fund’s shares.  Tr. 1440:4− 

1442:6, 1445:8−1449:5; Ex. 3246 if 78; Ex. 501 ¶ 95.  As part of that responsibility, MetWest 

must certify that the disclosures are accurate and complete, with the prospect of civil and criminal 

penalties if that is not the case.  Tr. 1449:1-5; Ex. 3246 ¶ 78.  By contrast, for a Subadvised Fund, 

MetWest only has to respond to the requests from the Fund’s sponsoring adviser as to information 

the adviser needs to satisfy its (as opposed to MetWest’s) duties regarding disclosure. Tr. 1448:21-

25; Ex. 3246 ¶ 79.   

   e. Assisting the Board 

 MetWest constantly provides information to and communicates with the Board and various 

committees of the Board with respect to the Fund.  Tr. 237:7-12, 295:7-10, 303:4−309:2; Ex. 3246 

¶¶ 87, 90-91.  MetWest supports the Board in fulfilling its duties, and it prepares the Board for its 

meetings.  Id.; Tr. 312:3−319:4, 1454:5-19.  On the other hand, MetWest communicates far less 

with the Subadvised Funds’ boards and instead MetWest’s main purpose in assisting with the 15(c) 

process is the completion of portions of the annual questionnaire for those funds.  Id. at 

1454:20−1455:7; Ex. 3246 ¶¶ 89, 92.   

   f. Portfolio Management 

 Despite the fact MetWest provides portfolio management to the Subadvised Funds, the task 
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of managing the Fund’s portfolio is more difficult and involves exponentially more work than 

managing the portfolios of the Subadvised Funds.  Tr. 1323:7−1325:2, 1326:9-12; Ex. 3246 ¶¶ 

102-106.  As to the Subadvised Funds, the largest AUM that MetWest manages for any single fund 

is approximately $3 billion, only amounting to approximately 4% of the Fund’s AUM.  See AJSF 

¶ 32 (identifying the Fund’s AUM at $78 billion); Tr. 2163:9-13 (identifying the maximum AUM 

for a Subadvised Fund at $3 billion).  Indeed, in some instances, MetWest manages merely a 

portion (also known as a “sleeve”) of a Subadvised Fund’s AUM, with other subadvisers managing 

the rest.  Tr. 909:2-17, 1424:13-17.   

There are over 1,900 unique securities in the Fund’s portfolio as compared to the roughly 

200-300 unique securities in each of the Subadvised Funds’ portfolios.  Tr. 1131:25−1132:13, 

1323:7-12 (identifying the difference in unique holdings as “a factor of 10 to 1”); Ex. 3246 ¶¶ 102-

103.  There is approximately a 15% overlap between the income securities/bonds in the Sub-

Advised accounts and the Fund.  Tr. 1478:2-25.  Moreover, the fixed income securities/bonds 

which are the focus of MetWest’s investment operations are very different and generally more 

complex than equity securities or stocks.  For example, the former typically trade on over-the-

counter markets or in situations where there is not necessarily an established exchange for the 

bonds which will require “surveilling the market” to attempt to ascertain the bond’s approximate 

price and whether it can be purchased at a favorable level; whereas the latter are traded on 

centralized stock exchanges with fluctuating but established price per share.  Tr. 1475:4−1478:13.  

Also, investing in bonds for a large mutual fund is much more difficult that investing in bonds for 

a small fund because it can be difficult for a trader to gain sufficient exposure (i.e. acquire enough 

of a bond’s issuance) for the position which the trader needs/wants to take as to that bond.32  Tr. 

                                                            
32 Defendant in its Amended Proposed Findings of Fact and Conclusions of Law (“Def. APFFC”) supplies 

the following example: 

[S]uppose that a portfolio management team of a bond fund decides that it wants to position 1% of 
a fund with $80 billion in AUM so that it has a specific type of exposure, meaning a specific type 
of security (e.g., investment-grade corporate bond) with a specific credit profile (e.g., Aa3, or near 
to the highest quality), with a specific maturity (e.g., seven years), with a specific interest rate (e.g., 
5.25%).  The team thus has to find $800 million of bonds to purchase that fit its precise criteria.  The 
team may find just one perfect issuance - say, General Motors bonds with the correct maturity and 
interest rate, but the issuance is only $425 million. The portfolio management team is unlikely to 
acquire the entire issuance because of the risk of overexposure to a single company’s securities - so, 
for example, it might acquire $200 million of the General Motors bonds.  The team then has to come 
up with an alternative way to gain the remaining $600 million in exposure − either through less-
than-perfect alternatives or through other more complex securities (such as swaps, forwards, etc.). 

Docket No. 456, ¶ 79 at 37 of 69. 
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1323:4−1325:21.       

g. Overseeing and Coordinating with Third-Party Service Providers 

Regarding the Fund’s third-party service providers, MetWest must initially hire and then 

coordinate and oversee their operations.  Tr. 618:7-25, 1489:18-23; Ex. 3246 ¶¶ 80-81.  Though 

these third-party service providers complete certain Fund-related tasks (see Section II(C), supra), 

it is MetWest that provides those entities with the input and direction required to execute those 

functions.33  Tr. 223:11−224:1, 617:1-23, 618:18−620:4, 621:1-18, 1433:6-11, 1458:17−1459:10; 

Ex. 3246 ¶¶ 80-81; Ex. 10 at 28; Ex. 8 at 11; Ex. 5 at 23-25.  In the end, MetWest, as opposed to 

those third-party service providers, bears the responsibility in part because MetWest understands 

that no responsibility or liability can ever be completely outsourced without negative results for 

MetWest as perceived by regulators, shareholders, and the market more generally.  Tr. 

223:11−224:1, 1433:1-11, 1489:18-23, 1492:1-25, 2115:4-10, 2120:25−2121:20; Ex. 3246 ¶¶ 80-

81.     

By contrast, with the Subadvised Funds MetWest bears no such responsibility.  MetWest 

neither hires those third-party providers for the Subadvised Funds nor does it take on the risk 

associated with their actions.  Tr. 949:13-19, 949:22-24, 1330:7−1331:13; Ex. 3246 ¶ 83.  Instead, 

MetWest’s interactions with those third parties are limited to that which the Subadvised Funds’ 

adviser can request under the contract (such as answering certain questions as needed).  Id.   

h. Client Servicing 

In terms of frequency, MetWest interacts much more frequently (and with more 

responsibility) with clients as the adviser to the Fund than as subadviser to the Subadvised Funds.  

Tr. 486:18−487:4, 488:17−489:8, 497:11−498:5, 897:10-21, 914:18−915:5, 920:12-20, 928:2-22, 

932:2-19, 946:16-18, 949:5-24, 951:12−953:10, 1231:25−1232:6, 1277:5−1280:5, 1455:25− 

1458:10, 1608:25−1610:1; Ex. 3246 ¶¶ 98-100. 

2. Differences in Risk 

There are findings above in the “Differences in Services” section that also demonstrate 

differences in MetWest’s risk vis-à-vis the Fund as opposed to the Subadvised Funds.  As the 

                                                            
33 For example, as to the extent of BNY’s involvement in the creation of the NAV each day, “[t]he NAV is 

the responsibility of the adviser, and it’s produced by the adviser.  So BNY Mellon does not create the NAV.  They 
press the button that creates it.  They don’t have the risk, responsibilities, and input to it.  The input is the 
advisor’s.”); Tr. 618:4-19:3, 636:17−637:6, 639:24−640:2.  Moreover, according to BNY’s agreements with the 
Fund, MetWest bears the ultimate responsibility and liability of any substantive inputs, and BNY merely carries out 
procedures involved.  Ex. 10 at 7 (§ 5(f)), 9 (§ 5(k)).   
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investment adviser to the Fund, MetWest is responsible for all day-to-day operations, even if some 

of them had been contracted to third-party servicers.  Tr. 417:18−418:3, 1103:6−1104:4, 1223:16− 

1225:8, 1439:20−1442:18, 1437:21−1438:21, 1445:21−1449:5, 1449:9−1450:10, 1492:1-25; Ex. 

3246 ¶¶ 107-119; Ex. 3246 at Ex. A ¶ 79; Ex. 501 at 48-64.  For example, MetWest is ultimately 

responsible for “making the Fund whole” regardless of whether a third party service provider is at 

fault and/or agrees to contribute.  As to the Subadvised Funds, MetWest does not have that 

responsibility/risk. 

In addition, MetWest also faces substantial reputational, financial, litigation, regulatory, 

and business risks when serving as the adviser to the Fund.  First, with the Fund as one of 

MetWest’s leading mutual funds, any mistake related to the NAV or performance could harm 

MetWest’s reputation and put all of the MetWest Funds in jeopardy as a result of a loss of 

confidence.  Tr. 1223:16−1227:3, 1413:19−1414:9; Ex. 501 at 37, 62-64; Ex. 3246 ¶¶ 51-52, 108-

110.  As sponsor to the Fund, MetWest bears entrepreneurial, reputational, and business risks in 

that investors may redeem their investment in the Fund and relocate their withdrawn assets to a 

competitor’s many financial products.  Tr. 207:25−208:5, 221:4-9, 276:4-10, 344:15−345:3, 

862:8-11, 1223:16−1225:8, 1282:24−1283:8, 1330:7−1331:13, 1492:1-25, 1449:6−1450:10, 

2210:16−2211:5; Ex. 3246 ¶¶ 52, 107-119; Ex. 501 at 48-50, 62-64.   

MetWest also takes on risks with respect to the Fund’s regulatory filings that could lead to 

criminal or civil penalties.  Tr. 1449:1-5; Ex. 3246 ¶ 78; see also, e.g., Tr. 1632:24−1633:3.  As 

subadviser, MetWest does not bear these risks.  Tr. 1448:18-25; Ex. 3246 ¶¶ 79, 113; Ex. 501 at 

53.  The same contrast exists for litigation risks from shareholders and other persons.  Tr. 230:22− 

231:17, 1448:18−1449:5, 1449:6−1450:10, 2318:1−2321:20; Ex. 3246 ¶¶ 79, 112-13; Ex. 501 at 

53; Ex. 308 at 68-69, 74-75.  The same goes for tax filings.  Ex. 3246 at Ex. A ¶ 79; Ex. 308 at 73-

74; Tr. 627:21−629:11.   

Based on evidence presented at trial, there are a number of other risks (i.e. cybersecurity,34 

the risk of losing personnel essential to client relations,35 asset flight, among others) that the Court 

                                                            
34  MetWest continuously monitors cybersecurity risks and actively engages in layered defenses against 

potential cybersecurity threats.  Tr. 1103:6−1104:4; 1466:3-16; Ex. 501 at 61-62; see also Tr. 240:9−242:6, 335:19− 
336:5, 862:24−863:13; Ex. 212 at 2; Ex. 308 at 10.  MetWest has no responsibility to monitor or defend against 
cybersecurity threats to the Subadvised Funds.  Ex. 501 at 61-62. 

 
35 There was ancedotal testimony regarding the importance of key investment managers to mutual bond 

funds.  In 2014, the primary portfolio manager of the then-world’s largest bond mutual fund (i.e. William Gross, 
who was reportedly paid $290 million a year) left PIMCO Total Return Fund to join a rival operation which lead to 
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finds MetWest bears with respect to the Fund but not with the Subadvised Funds, and it 

incorporates those risks by reference from the DPFOF based on the evidence cited therein.  See 

DPFOF ¶¶ 106-110.   

G.  Broadridge Data 

Broadridge Financial Solutions, Inc. (“Broadridge”), formerly known as Lipper, Inc. 

(“Lipper”), is a third-party independent analyst that prepares reports examining the fees mutual 

funds charge as well as their performance.  AJSF ¶ 151; Tr. 312:19−313:9, 314:21−315:10, 

1302:7-24.  The Board requests these reports, and then they are provided with at least some of the 

analysis specifically tailored to the Board’s requests and/or input.  Id.  The metrics Broadridge 

uses to compare mutual fund expenses includes: the “actual adviser fee,” the “actual management 

fees,” and the “actual total expenses.”  AJSF ¶ 152.  Actual management fees are “actual advisory 

and administrative fees net of waivers/reimbursements,” whereas actual total expenses include 

adviser fees, administrator fees, non-management expenses, 12b-1/non-12b-1 services fees, 

management fee waivers, and fees paid indirectly.  Id.  In putting forward these reports, Broadridge 

compares the Fund to peer groups of other similar mutual funds in the following categories: (1) 

the expense group; (2) the expense universe; and (3) the performance universe.  Id. ¶ 153.  When 

selecting those peer groups to compare to the Fund, Broadridge does not consider services actually 

rendered.  Id. ¶ 155.  Broadridge compares mutual fund performance using annualized net total 

returns, which reflect performance net of fees.  Id. ¶ 154.  The Court incorporates by reference the 

specific data presented in the Broadridge reports as stipulated to in the AJSF.  Id. ¶¶ 159-192.    

Despite the fact that Broadridge independently selects the funds that make up the peer 

groups found in the reports to the Board, MetWest has requested that Broadridge incorporate in a 

supplemental report other funds that MetWest considers competitors in the marketplace as further 

points of comparison.  AJSF ¶ 156; Tr. 326:8-19.  Thus, the Board receives another layer of content 

as to the marketplace in which the Fund belongs.  Tr. 326:11-19, 327:15−328:11, 1304:2−1305:4.  

When including these additional points of comparison, Broadridge has expressed in its reports to 

the Board that those other funds have been added at MetWest’s request.  Ex. 3246 ¶ 38; Tr. 326:11-

                                                            
a flight by investors which reduced that fund from its peak of $292 billion AUM to about $80 billion with $120 
billion being shed in the eleven months following his departure.  Tr. 1293:16−1294:17; Ex. 501 ¶ 26.  Similarly, a 
star manager at TCW left in 2009 to form a rival group of funds which resulted in TCW losing about $30 billion in 
AUM in about six months with $10 billion leaving within the first 30 days of the manager’s departure.  Tr. 860:2-19.  
Indeed, TCW’s need to replace that departing manager was part of the reason for TCW’s acquiring MetWest.  Id.; 
see also Tr. 1293:3-11.           
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21; see, e.g., Ex. 319 at 90, 95.  Broadridge would indicate this through special marking, and more 

recently by segregation into an entirely separate supplemental report.  Id. 

H.  Economies of Scale 

From 2011 to 2016, the AUM for the Fund grew from $10.7 billion to $69 billion, 

constituting a 544.9% increase.  AJSF ¶ 212.  The Board has never received a quantitative analysis 

indicating whether MetWest had adequately shared economies of scale with the Fund’s 

shareholders, and the Fund’s fee schedule contains no breakpoints.  Id. ¶¶ 213-14.  Ayres proffered 

two analyses related to economies of scale, purportedly looking at: (1) the expenses per dollar 

invested in an attempt to demonstrate that MetWest realized economies of scale through lower 

costs; and (2) profit margins through an attempted quantification of the benefits captured by 

MetWest in failing to reduce the 35 bp fee to reflect those economies of scale.  Tr. 1711:7−1716:10, 

1720:9−1722:18; Ex. 2221 at 172-79.  Ayres analyzed MetWest’s expenses per dollar invested in 

the firm when the AUM increased over time.  See Ex. 2221 at 172-75, Figs. A11.1-A11.4; Tr. 

1711:7−1716:10.  In performing this analysis, Ayres used MetWest’s cost data from income 

statements that the Board received as part of its 15(c) materials.  Ex. 2221 at 49-51; 1709:2-8.  

Ayres calculated four different versions of this analysis, either including or excluding two specific 

types of costs: profit-sharing payments to portfolio managers and (2) distribution payments.  Tr. 

1711:6-7, 1716:5-16; Ex. 2221 at 172-75, Figs. A11.1-A11.4.  For each of the four permutations, 

Ayres concluded that MetWest realized economies of scale because the expenses per dollar of 

AUM decreased as the Fund’s AUM increased.  Id.   

Landmann, who is an Interested Trustee, a Generalist, Executive VP of Trust, President of 

MetWest, and the Group Managing Director for TCW, testified about why managing investments 

for a $70 billion fixed income securities/bond mutual fund is far more difficult, and requires far 

more resources, personnel, technology, and infrastructure, than providing the same services for a 

smaller (say $3 billion) core bond mutual fund (even if the investment strategy remains 

substantially the same).  Tr. 1323:4−1324:9, 1324:24−1325:2, 1325:8-14, 1326:9-12, 1327:1− 

1329:12, 1329:18−1331:13, 1411:7-21, 1420:3−1423:7, 1480:2-25; Ex. 3246 ¶¶ 171-74.  For 

example, investing in bonds for a large mutual fund like the Fund is harder than investing in bonds 

for a small fund.  Id.  MetWest cannot simply buy the same securities in the same amounts as the 

Fund’s AUM increases.  Tr. at 1325:10-18.  The adviser has to search the markets for securities 

that fit the investment strategy.  Id. at 1320:23−1321:21, 1325:10-21.  Defendant’s experts John 
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C. Coates IV (“Coates”) and Byers testified in support of Landmann’s position, (Tr. 2163:9-21, 

2268:22−2269:8; Ex. 3246 ¶¶ 102-06), as did TCW’s CFO Richard Villa (“Villa”) − who 

explained that income statements that the Board received as part of the 15(c) process demonstrated 

that MetWest’s profit margins actually made modest declines from 2014 through 2017 even though 

the Fund’s AUM was increasing.  Tr. 861:21−862:13, 868:11−869:3, 870:1-12.  Villa explained 

that the cost increases required to manage the rapidly growing Fund stayed in line with asset and 

revenue increases.  Tr. at 861:21−862:13, 868:11− 869:3, 870:1-12.   

Ayres removed certain costs from some his equations and analysis, such as compensation 

for certain of the Fund’s portfolio managers as well as fees MetWest paid to intermediaries as 

related to distribution and shareholder services.  Ex. 2221 at 172-74 (excluding at least one of these 

expenses in three of the four permutations/scenarios).  Ayres provided no persuasive basis to 

deviate from the way MetWest treated such expenses in its accounting practices (i.e. in income 

statements).  Tr. 1905:1−1908:25.  Indeed, Ayres seemed to admit that if he treated that 

compensation and those payments to intermediaries as expenses, the expenses-to-assets ratios from 

2015 to 2016 in fact increased, in line with a showing of diseconomies of scale rather than 

economies of scale.  Id. at 1931:19-24; Ex. 2221 at 175.  Also, there is a time lag between asset 

growth and the new investments in certain costs such as personnel and systems improvement; and 

yet, Ayres proffered ratios and compared expenses with assets in the same year.  Tr. 

1465:15−1467:6.  During the last year, the Fund’s assets declined by more than $10 billion, with 

the expenses actually growing as those assets declined, showing such a time lag.  Id. at 1467:19-

25.  There was no evidence that Ayres’ analysis took that fact into consideration.  Further, during 

periods when assets grew, TCW reinvested through adding new employees, improving technology 

systems, and by increasing compensation for retention purposes.36  Ex. 208 at 360; Ex. 311 at 2; 

Ex. 3003 at 4.  Such actions were necessary to keep talent from leaving due to competition.  Tr. 

417:5-14, 859:4-14.  MetWest initially priced the Fund to a lower scale at the outset and again in 

2000, meaning that it priced the Fund below the level necessary to recoup costs in order to attract 

assets and investment.  Tr. 1283:9−1284:8.  

I.  Costs and Profitability 

                                                            
36 For example, in one year while the Fund’s AUM increased by $12 billion (a gain of about 16.2 percent), 

compensation for employees rose about $53.2 million (a gain of about 20.6 percent).  Tr. 1467:7-18.   
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MetWest prepares the income statements (subject to an audit by Deloitte) that document 

the management fees received and costs incurred by MetWest for managing the MetWest Funds, 

including the Fund, from 2011 to 2016 (excluding 2013).  AJSF ¶¶ 193, 195.  Those income 

statements, which include profitability margins, are then provided to the Board.  Id. ¶ 194.  The 

income statements in the 15(c) reporting encompass all the MetWest Funds, and they did not 

include fund-specific information other than the management fees collected from each individual 

fund, except for 2017, when the Board was provided fund-specific income statements.  Id. ¶¶ 196-

97.  In calculating profitability, MetWest has always treated incentive compensation payments to 

the four Generalists/portfolio managers (known as “fee sharing”) as expenses.  Id. ¶ 203.  MetWest 

made the fee sharing payments to the Generalists/portfolio managers in connection with services 

provided to all fixed income clients and products, and the chart memorializing those payments is 

located in paragraph 204 of the AJSF.   

Excluding distribution and recordkeeping fees as expenses, MetWest’s profit margins were 

as follows: (2014) 31.6%; (2015) 30.8%; (2016) 30.6%; (2017) 28.8%.37  Ex. 3233 at 40 (2014); 

Ex 3229 at 176 (2015); Ex. 208 at 355 (2016); Ex. 210 at 401 (2017).  MetWest’s profit margins 

− if one includes distribution and recordkeeping fees as expenses − were as follows: (2014) 16.9%; 

(2015) 26.9%; (2016) 26.2%; and (2017) 25.3%.  Id.  All of those figures rested below the median 

of reported profit margins that other asset managers (comparable to MetWest) received; and the 

Board was aware of those numbers.  Ex. 28J at 6, 9; Ex. 208B at 5, 11; Ex. 311 at 3, 5.   

From 2015 through 2017, the Board received statistics as to profit margins realized by asset 

managers comparable to MetWest.  For 2015, those profit margins for other asset managers ranged 

from 17.6% to 50.3%.  Ex. 28J at 9.  MetWest’s profit margin was below the median.  Ex 3229 at 

176; Ex. 28J at 9.  For 2016, those profit margins for other asset managers ranged from 18.6% to 

43.9%, with MetWest’s profit margin falling below the median of that group (with a slight 

adjustment to match methodology).  Ex. 208 at 362.  For 2017, those profit margins for other asset 

managers ranged from 17.8% to 48.3%, with MetWest’s profit margins again resting below the 

median when implementing a similar methodology.  Ex. 311 at 5.   

J.  The Witnesses Who Testified 

                                                            
37 The Court uses March 31 of each year as the end of MetWest’s fiscal year, except for 2017; the 2017 

figures are as of December 31, 2016, rather than as of March 31, 2017.  Also, the Court notes that it rounds to the 
nearest tenth of one percent.   
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In coming to the above (and below) factual findings and conclusions of law, the Court 

considers all documentary evidence admitted into the record as well as fact and expert witnesses 

who testified at trial.  As to the fact witnesses, the Court heard from and has considered testimony 

of: (1) Christina Bau (“Bau”), the Managing Director of the Product Services Group at TCW; (2) 

Joseph Carieri (“Carieri”), the Managing Director and the Head of Institutional Sales and 

Marketing; (3) Jeffrey Engelsman (“Engelsman”), the Global Chief Compliance Officer of TCW 

Group and the Chief Compliance Officer of the MetWest and TCW Funds; (4) Tracy Gibson 

(“Gibson”), the Managing Director in Client Services; (5) Patrick C. Haden (“Haden”), a non-

interested trustee of the MetWest Funds; (6) Bibi H. Khan (“Khan”), the Director of Investment 

Operations for TCW; (7) Jim Krause (“Krause”), the Senior VP, Corporate Accounting; (8) 

Landmann, who is an Interested Trustee and also a Generalist, Executive VP of Trust, President 

of MetWest, and the Group Managing Director for TCW; (9) David Lippman (“Lippman”), the 

Chief Executive Officer of MetWest as well as the Chief Executive Officer and President of TCW 

Group; (10) Patrick Moore (“Moore”), an Interested Trustee and the Group Managing Director of 

Client Services, Fixed Income; (11) Tarica, the Chairman of the Board; (12) Cathy Urbelis 

(“Urbelis”), the Managing Director of the Product and Services Group; and (13) Villa, the 

Managing Director and Chief Financial Officer of MetWest.  As to non-party witnesses, the Court 

heard from Wayne Weaver (“Weaver”), a representative of BNY, and as to expert witnesses, the 

Court heard from (1) Plaintiff’s expert Ayres; (2) Plaintiff’s expert Birdthistle; (3) Defendant’s 

expert Byers; and (4) Defendant’s expert Coates.38    

III.  Expert Motions in Limine 

Prior to the MSJ II Ruling, Defendant filed two motions in limine (“MIL”) challenging two 

of Plaintiff’s proposed experts.  The first motion sought to exclude the expert report of Professor 

Ian Ayres.  See Defendant’s Motion In Limine to Partially Exclude Expert Report and Testimony 

of Ian Ayres (“Ayres MIL”), Docket No. 256.  The second MIL was to exclude the expert report 

and testimony of Professor William A. Birdthistle (“Birdthistle”).  See Defendant’s Motion In 

Limine to Exclude Expert Report and Testimony of William A. Birdthistle (“Birdthistle MIL” and 

collectively with the Ayres MIL, “Expert MILs”), Docket No. 257.  Plaintiff opposed both Expert 

                                                            
38 Though some district courts appear to make findings that one witness merely testified X or Y, the Court 

generally sees little reason to make findings that someone testified to something rather than finding that what was 
testified to be true is in fact true (in the eyes of the Court).  Thus, the fact that the Court does not include everything 
every witness said does not mean that those witnesses did not in fact say what they said.   

Case 2:15-cv-08162-GW-FFM   Document 506   Filed 07/09/19   Page 25 of 60   Page ID
 #:46070



25 
 

MILs in a single brief.  See Plaintiff’s Opposition to Defendant’s Motions In Limine (“Expert MILs 

Opp’n”), Docket No. 287.  Plaintiff then submitted separate oppositions to each of the Expert 

MILs.  See Plaintiff’s Opposition to Defendant’s Motion In Limine to Exclude Expert Report and 

Testimony of William A. Birdthistle, Docket No. 293-1 (“Birdthistle MIL Opp’n”); see also 

Plaintiff’s Opposition to Defendant’s Motion In Limine to Partially Exclude Expert Report and 

Testimony of Ian Ayres (“Ayres MIL Opp’n”), Docket No. 293-2.  Defendant filed replies in 

support of the Expert MILs.  See Defendant’s Reply in Support of Motion In Limine to Partially 

Exclude Expert Report and Testimony of Ian Ayres (“Ayres MIL Reply”), Docket No. 312-1; see 

also Defendant’s Reply in Support of Motion In Limine to Exclude Expert Report and Testimony 

of William A. Birdthistle (“Birdthistle MIL Reply”), Docket No. 312-2.   

At summary judgment, the Court denied the Expert MILs, but without prejudice.  See MSJ 

Ruling II at 4-6.  The Court will now revisit them because trial has been completed, and the Court’s 

earlier holding was somewhat limited to the then-procedural posture of the Expert MILs.  See id.   

 A.  Legal Standard  

Federal Rule of Evidence 702 controls a district court’s determination of whether to 

exclude the parties’ proposed expert witnesses: 

A witness who is qualified as an expert by knowledge, skill, 
experience, training, or education may testify in the form of an 
opinion or otherwise if: 
(a) the expert’s scientific, technical, or other specialized knowledge 
will help the trier of fact to understand the evidence or to determine 
a fact in issue; 
(b) the testimony is based on sufficient facts or data; 
(c) the testimony is the product of reliable principles and methods;  
     and 
(d) the expert has reliably applied the principles and methods to the 
facts of the case. 

Fed. R. Evid. 702; see generally Daubert v. Merrell Dow Pharms., Inc., 509 U.S. 579, 583 (1993).   

 “Daubert’s general holding − setting forth the trial judge’s general ‘gatekeeping’ 

obligation − applies not only to testimony based on ‘scientific’ knowledge, but also to testimony 

based on ‘technical’ and ‘other specialized’ knowledge.”  Kumho Tire Co. v. Carmichael, 526 U.S. 

137, 141 (1999).  This “gatekeeping obligation” requires “that all admitted expert testimony is 

both relevant and reliable.”  Wendell v. GlaxoSmithKline LLC, 858 F.3d 1227, 1232 (9th Cir. 

2017).  Expert testimony must be relevant and reliable, and it must “relate to scientific, technical, 

or other specialized knowledge, which does not include unsupported speculation and subjective 
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beliefs.”  Guidroz-Brault v. Missouri Pac. R.R. Co., 254 F.3d 825, 829 (9th Cir. 2001).  “The test 

for reliability, however, is not the correctness of the expert’s conclusions but the soundness of his 

methodology.”  Stilwell v. Smith & Nephew, Inc., 482 F.3d 1187, 1192 (9th Cir. 2007). 

 That being said, “far from requiring trial judges to mechanically apply the Daubert factors 

− or something like them − to both scientific and non-scientific testimony, Kumho Tire heavily 

emphasizes that judges are entitled to broad discretion when discharging their gatekeeping 

function.”  Hangarter v. Provident Life & Accident Ins. Co., 373 F.3d 998, 1017 (9th Cir. 2004).  

Exclusion of expert testimony is proper only when such testimony is irrelevant or unreliable 

because “[v]igorous cross-examination, presentation of contrary evidence, and careful instruction 

on the burden of proof are the traditional and appropriate means of attacking shaky but admissible 

evidence.”  Daubert, 509 U.S. at 596 (citing Rock v. Arkansas, 483 U.S. 44, 61 (1987)). 

 The Ninth Circuit has clarified a district court’s gatekeeper function in the context of bench 

trials, holding that “Daubert is meant to protect juries from being swayed by dubious scientific 

testimony.”  United States v. Flores, 901 F.3d 1150, 1165 (9th Cir. 2018) (internal quotation marks 

and citation omitted).  Indeed, “[w]hen the district court sits as the finder of fact, there is less need 

for the gatekeeper to keep the gate when the gatekeeper is keeping the gate only for himself.”  See 

id.; see also FTC v. BurnLounge, Inc., 753 F.3d 878, 888 (9th Cir. 2014) (“When we consider the 

admissibility of expert testimony, we are mindful that there is less danger that a trial court will be 

unduly impressed by the expert’s testimony or opinion in a bench trial.”).  Because the gatekeeper 

and factfinder are the same entity in a bench trial, courts do “not err in admitting the evidence 

subject to the ability later to exclude it or disregard it if it turns out not to meet the standard of 

reliability established by Rule 702.”  See Flores, 901 F.3d at 1165.   

Taking heed of Ninth Circuit precedent, because this case proceeded as a bench trial, the 

Court previously admitted the challenged expert testimony subject to the ability to later exclude  

or disregard it if it turned out Ayres or Birtdthistle opined beyond their qualifications or in an 

unreliable fashion.  See MSJ II Ruling at 4-6 (citing Chill v. Calamos Advisors LLC, No. 15 Civ. 

1014 (ER), 2018 WL 4778912, at *7 (S.D.N.Y. Oct. 3, 2018) (denying motions to exclude expert 

testimony in a similar Section 36(b) case prior to deciding motion for summary judgment, holding 

that “[i]f, after live testimony, the Court concludes that any of the experts lack the proper 

qualifications or offer unreliable opinions, the Court will give those opinions little or no weight in 

its decision.”)).  
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 B.  Whether to Exclude Certain Testimony of Ayres 

Defendant moved to exclude Section V of the Ayres Report, including testimony regarding 

topics discussed therein.  See Ayres MIL at 1; Declaration of Robert A. Skinner Ex. 2 (unredacted 

“Ayres Report”), Docket No. 259-20.   

1. Summary of Section V of the Ayres Report 

In Section V of the Ayres Report, Ayres asserts that the fees that MetWest charges to other 

mutual funds for whom it provides primarily investment services (i.e. the “Subadvised Funds”) 

are appropriate proxies for determining the hypothetical arm’s-length, fair-market fees that should 

have also been charged to the Fund.  See Ayres Report ¶¶ 27-73.  To support that conclusion, 

Ayres opines: (1) that the fees that MetWest charged to the Subadvised Funds were the result of 

arm’s-length negotiations; (2) that MetWest supplies the same or substantially the same portfolio 

management services to the Fund and to the Subadvised Funds; and (3) that an “analysis of 

MetWest’s non-distribution costs of providing services demonstrates that the services provided are 

substantially the same.”  See id.   

2. Qualifications 

 Defendant argues that Ayres does not qualify as an expert on mutual fund services, 

operations, or administration.  See Ayres MIL at 3-8.  More specifically, Defendant argues that 

Ayres lacks the knowledge, skill, experience, training, and education in the mutual fund industry, 

rendering him unqualified to opine on the services that investment advisers provide to mutual 

funds and to make comparisons of services provided to different types of clients.  See id.  

According to Defendant, Ayres is only qualified to testify as to quantitative comparisons of such 

services, but not as to qualitative comparisons.  See id.  In response, Plaintiff recites Ayres’ 

qualifications and argues that he does not offer opinions on the day-to-day operations of the mutual 

fund industry, but instead grounds his opinions in economics, including the application of 

comparative price analysis to determine the arm’s length range of fees for the services that 

MetWest provided to the Fund.  See Ayres MIL Supp. Opp’n at 4-7. 

 The Court recognizes Ayres’ extensive qualifications in economics.  In terms of education, 

Ayres possesses an undergraduate and doctoral degree in economics − the former from Yale and 

the latter from MIT.  See Ayres Report App’x at 2.  Ayres serves as a professor in law and 

economics, contracts, corporate finance, and other topics at the Yale School of Management and 

at Yale Law School.  See id.  Ayres has authored multiple textbooks and articles pertaining to 
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economic issues and has received numerous awards for his work.  See id.  It is the Court’s opinion 

that Ayres may properly engaged in an economic and statistical analysis to determine the arm’s 

length range of fees for services that MetWest provided to the Fund.  The Court does not see how 

Ayres’ statistical and economic analyses of costs and profits would require him to have had prior 

employment or credentials in the mutual fund industry; and the Court would find that Ayres’ 

qualifications provide him with the necessary background to proceed as an expert in that area under 

Rule 702.  See Ramirez v. Olympic Health Mgmt. Sys., Inc., 610 F. Supp. 2d 1266, 1277 (E.D. 

Wash. 2009), amended on reconsideration on other grounds, No. CV-07-3044-EFS, 2009 WL 

1456469 (E.D. Wash. May 22, 2009) (finding an expert’s qualifications sufficient even though her 

previous works did not “specifically address life and health insurance sales, which is Plaintiff’s 

particular employment field.  But [the expert] ha[d] consistently applied mathematical economics 

techniques in both labor and discrimination economics.  Because the same mathematical economic 

techniques apply to both insurance sales and welfare economics, the Court finds that [the expert’s] 

extensive credentials give her the education, experience, and knowledge necessary to qualify as an 

expert under Rule 702.”); Voilas v. Gen. Motors Corp., 73 F. Supp. 2d 452, 457 (D.N.J. 1999) 

(finding an expert’s qualifications sufficient to testify because “[c]ontrary to [defendant’s] 

assertion, the fact that [the expert] does not have specific experience in the automotive industry or 

in creating or evaluating business plans does not impact upon his qualifications to review such 

plans and to summarize in a concise, easy to understand fashion [defendant’s] own analyses of the 

business options available to it.”).39  Of course, this does not mean that Ayres is the best expert to 

testify on this subject matter and that may of course factor into the weighing of his testimony.   

 As to Ayres’ qualitative analysis, the Court concludes that Ayres is qualified to opine (and 

the Court is entitled to evaluate and ultimately reject the contention) that, qualitatively, MetWest 

provides substantially the same services to the Fund and Subadvised Funds.  In In re BlackRock 

Mutual Funds Advisory Fee Litigation, No. 14-1165-(FLW)-(TJB), 2019 WL 1387450 (D. N.J. 

Feb. 8, 2019) (“BlackRock II”), Ayres testified as an expert in a similar Section 36(b) lawsuit 

where the plaintiffs claimed excessive advisory fees were charged by managers of mutual funds 

and where his expert opinions and quantitative/qualitative analyses were challenged under 

                                                            
39 The Court considers the cases cited by Defendant to be inapposite because unlike in those cases, here, 

Ayres is an economist providing an opinion sounded in economics.  See Ayres MIL at 3-4.  
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Daubert.  Id. at *23-25.  In rejecting that challenge, Judge Freda L. Wolfson stated: 

Defendants’ objections, though well taken, go more towards weight than 
admissibility.  First, in contesting Dr. Ayres’ quantitative assessment, Defendants 
do not contest the accuracy of his calculations, instead only arguing that Dr. Ayres 
misinterpreted BlackRock’s data, and that he should have used more reliable 
comparisons than the Subadvised Funds.  Defendants, in essence, ask the Court to 
exclude all of Dr. Ayres’ opinions because of “some flaws” in his methodologies 
and because there “may be some better grounds for an alternative conclusion,” . . . 
. [Citation omitted.]  This is also true for Dr. Ayres’ economies of scale analysis, 
which Defendants also contest due to his improper use of BlackRock data. 
Although a closer call, Dr. Ayres’ qualitative analysis is also admissible. 
Defendants assert that Dr. Ayres reliance on fund documents renders his methods 
unreliable when these documents do not account for the full scope of services that 
BRA provides the Funds . . . . [H]owever:  

In Daubert, the Court noted that “[v]igorous cross-examination, 
presentation of contrary evidence, and careful instruction on the burden of 
proof are the traditional and appropriate means of attacking shaky but 
admissible evidence” . . . . [Citation omitted.] 

Id.  Like Judge Wolfson, this Court concludes that Ayres is qualified to testify as an expert 

regarding the quantitative and qualitative similarities between the services provided to the Funds 

and the Subadvised Funds.  However, the Court will consider Ayres’ lack of specific experience 

in the field in evaluating his credibility and the weight his testimony should be afforded.  

  3. Relevance 

 Defendant does not seem to meaningfully challenge the relevance of Ayres’ testimony.  

See generally Ayres MIL.  Therefore, the Court need not address relevance, though it would 

certainly find all of Ayres’ testimony relevant.   

  4. Reliability 

 Defendant argues that Ayres’ opinion regarding services provided to the Fund and the 

Subadvised Funds is inadmissible because it is not based on any reliable methodology.  See Ayres 

MIL at 8-11.  More specifically, Defendant takes issue with Ayres’ use of regression analysis in: 

(1) comparing the Fund’s investment performance with that of the Subadvised Funds, (2) noting 

that the investment results were closely align with one another, and (3) then extrapolating from the 

similarity of performances to mean “that ‘substantially the same portfolio management services 

are provided by MetWest’ to the Fund and the Subadvised Funds.”  See id. at 8.  Defendant also 

takes issue with Ayres’ undertaking no analysis regarding the resources necessary to produce the 

investment results for the respective portfolios, or of MetWest’s costs in providing services to the 
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Funds versus to the Subadvised Funds.  See id. at 9.  Defendant argues that Ayres draws broad 

inferences from limited documents in the record and that he ignored certain other relevant 

evidence.  See id. at 9-11.   

BlackRock II addressed many of the same arguments that Defendant raises here; and the 

Court finds Judge Wolfson’s reasoning there persuasive.  See 2019 WL 1387450, *24-25 (holding 

that “Defendants’ objections [including those related to the reliability of Ayres’ qualitative 

analysis], go more towards weight than admissibility . . . . Although a closer call, Dr. Ayres’ 

qualitative analysis is also admissible . . . . Here, Defendants thoroughly cross-examined Dr. Ayres 

on his methods and presented numerous other fact witnesses and an expert witness to rebut Dr. 

Ayres’ opinions. Thus, Ayres’ opinions, while arguably ‘shaky,’ are not inadmissible.”).  The 

Court similarly holds that the reliability question here is somewhat close with regard to Ayres’ 

qualitative analysis; Ayres’ methodology is certainly “shaky,” but not enough so to merit complete 

exclusion especially because the Court held a bench rather than jury trial.  See FTC, 753 F.3d at 

888 (“When we consider the admissibility of expert testimony, we are mindful that there is less 

danger that a trial court will be unduly impressed by the expert’s testimony or opinion in a bench 

trial.” (quotation marks and citation omitted); see also Chill, 2018 WL 4778912, at *6-7 (citation 

omitted) (“In bench trials, however, ‘there is no possibility of prejudice, and no need to protect the 

factfinder from being overawed by ‘expert’ analysis. . . . If, after live testimony, the Court 

concludes that any of the experts lack the proper qualifications or offer unreliable opinions, the 

Court will give those opinions little or no weight in its decision.”).  Thus, the Court will not  deem 

Ayres’ testimony and report inadmissible, but it certainly views Ayres’ credibility/reliability as to 

certain portions of his testimony on this front with doubtful eyes based on the Court’s firsthand 

observations during trial and Defendant’s abovementioned arguments.    

C.  Whether to Exclude Birdthistle’s Testimony 

Separately, Defendant moved to exclude the Birdthistle Report and testimony related to the 

topics discussed therein.  See generally Birdthistle MIL; Skinner Decl. Ex. 1 (“Birdthistle 

Report”), Docket No. 259-19.   

1. Summary of the Birdthistle Report 

In his report, Birdthistle opines that: (1) the mutual fund industry is insufficiently 

competitive to ensure arm’s-length bargaining on fund fees; (2) MetWest’s compensation structure 

for the Fund’s portfolio managers creates incentives contrary to the financial interests of Fund 
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shareholders; and (3) there are potential conflicts arising from MetWest’s payment of sub-

accounting fees to financial intermediaries from Fund assets for distribution outside of a 12b-1 

plan.  See Birdthistle Report at 6-32.   

 2. Qualifications 

Defendant proffers no meaningful argument regarding Birdthistle’s qualifications.  See 

generally Birdthistle MIL.  The Court thus finds that argument conceded.  Nonetheless, the Court 

would find Birdthistle sufficiently qualified at trial to opine on the above subjects.  Indeed, he is a 

professor of law at various schools where he has taught courses including Investment Funds, 

Securities Regulation, Business Organizations, International Business Transactions, Contracts, 

and seminars on the law of investment funds.  See Birdthistle Report ¶ 1.  Birdthistle has also 

authored various pieces in the area of mutual funds.  See id. ¶ 2.  He went to Harvard Law School 

and practiced corporate law for four and a half years in the investment management field.  See id. 

¶ 4.  Based on these and other experiences and accolades, the Court independently finds Birdthistle 

qualified to opine on the subject matter in his report and on which he ultimately testified.   

 3. Relevance 

Defendant does not meaningfully challenge relevance in attempting to exclude the opinion 

of Birdthistle.  Therefore, the Court deems his report and testimony relevant.  Even without that 

concession, the Court finds his testimony and report relevant to this matter. 

 4. Reliability 

Defendant argues that Birdthistle provides no reliable expert opinions on the issue of 

competition in the mutual fund market, that he provides no reliable expert opinions on the 

compensation structure for the Fund’s portfolio managers, and that he provides no reliable or 

relevant expert opinions on the payment of sub-accounting fees to intermediaries.  See Birdthistle 

MIL at 3-12.  In response, Plaintiff argues that the Court’s “gatekeeper function” vis-à-vis Daubert 

is not as rigorously applied in bench trials.  See Birdthistle MIL Opp’n at 3-4.  Plaintiff argues that 

Birdthistle’s opinions are based on: (1) his experience as a lawyer advising mutual fund advisers 

and trustees, and (2) his extensive research, teachings, and writings as a professor.  See id. at 5.  

Plaintiff argues that Defendant’s other issues with Birdthistle’s methodology should go to the 

weight of the evidence not to admissibility.  See id. at 6.  Ultimately, the Court agrees with Plaintiff 

for similar reasons as stated above with regard to Ayres.  The Court views Defendant’s arguments 

as going to the weight of Birdthistle’s testimony and the Court finds exclusion based on 
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unreliability too extreme given the fact this is a bench trial.  It would merely consider Defendant’s 

arguments in weighing Birdthistle’s testimony.   

In sum, the Court again denies the Expert MILs but takes those arguments into 

consideration when weighing the expert testimony of Birdthistle and Ayres. 

D.  Whether to Exclude Certain Testimony of John C. Coates 

To the extent that Plaintiff in his post-trial briefing belatedly attempts to raise a Daubert 

motion aimed at Defendant’s expert John C. Coates’ qualifications to opine on the mutual fund 

industry (see Pl.’s PT Reply. at 22-23), the Court rejects those arguments as untimely.  The Court 

heeds the Ninth Circuit’s warning that “[c]ounsel should not sandbag Daubert concerns until the 

close of an opponent’s case, thereby placing opposing counsel and the trial court at a severe 

disadvantage.”  Jerden v. Amstutz, 430 F.3d 1231, 1237-38 (9th Cir. 2005) (quotation marks and 

citation omitted).  Plaintiff did not challenge Coates’ qualifications in a motion in limine or at the 

pretrial conference.  At trial, though Plaintiff objected to Coates’ expertise regarding certain 

economic areas, the Court overruled those objections and considered him qualified to offer such 

testimony, and Coates in fact offered such testimony.  See, e.g., Tr. 2243:20−2247:3.  The Court 

would also reject Plaintiff’s argument on the merits and find Coates qualified to opine on the 

subject matters that he addressed at trial.40  The Court will consider Plaintiff’s arguments, where 

relevant, in weighing Coates’ testimony and the credibility the Court attaches to it. 

IV.  Legal Authority on Section 36(b) Liability 

Section 36(b) of the ICA “impose[s] upon investment advisers a ‘fiduciary duty’ with 

respect to compensation received from a mutual fund, . . . and grant[s] individual investors a private 

right of action for breach of that duty.”  Jones, 559 U.S. at 340 (citing 15 U.S.C. § 80a-35(b)). 

“[T]o face liability under § 36(b), an investment adviser must charge a fee that is so 

disproportionately large that it bears no reasonable relationship to the services rendered and could 

not have been the product of arm’s length bargaining.”  Turner ex rel. Davis New York Venture 

Fund v. Davis Selected Advisers, LP, 626 F. App’x 713, 716 (9th Cir. 2015) (internal quotation 

                                                            
40 Coates has been a professor of law and economics at Harvard Law School since 2006.  He has also 

worked with the Securities and Exchange Commission (“SEC”): (1) as an Independent Distribution Consultant from 
5/04-9/11, and (2) on the Investor Advisory Committee from 7/16 to the present.  In the former capacity, he 
consulted with the SEC “in connection with mutual funds distributions from . . . Funds that they agree to create for 
their shareholders as a result of their settled cases” (Tr. 2245:22−2246:1); and in the latter capacity, he is part of a 
“committee of outsiders that the SEC chooses to represent the interests of investors . . . . [which meet] four times a 
year and provide recommendations to the commission on a variety of topics, including regulation of mutual funds 
and investment advisors.”  Tr. 2246:6-13. 
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marks omitted) (citing Jones, 559 U.S. 335, 346 (2010)).    

To determine whether the fee charged is disproportionately large in light of the services 

rendered, courts consider all relevant factors “including the factual inquiries known as the 

‘Gartenberg factors.’”  See Kenny v. Pac. Inv. Mgmt. Co., LLC, No. C14-1987-RSM, 2015 WL 

10635505, at *3 (W.D. Wash. August 26, 2015) (citing Jones, 599 U.S. at 344; Gartenberg, 694 

F.2d at 929); see also Turner, 626 F. App’x at 716.  The Gartenberg factors are non-exclusive and 

non-disjunctive, meaning there is no requirement that a Plaintiff present evidence that relates to 

all six in order to prove a violation.  Rather, a court must consider all relevant facts regarding the 

approval of the fees including: (1) the nature and quality of services rendered; (2) the profitability 

of the fund to the investment adviser; (3) fall-out benefits; (4) economies of scale; (5) comparative 

fee structures; and (6) the independence of the unaffiliated directors and the care and 

conscientiousness with which they performed their duties.  See In re Am. Mut. Funds Fee Litig., 

No. CV 04-5593 GAF, 2009 WL 5215755, at *44 (C.D. Cal. Dec. 28, 2009), aff’d sub nom., 

Jelinek v. Capital Research & Mgmt. Co., 448 F. App’x 716 (9th Cir. 2011).  Additionally, 

“Section 36(b) does not require plaintiffs to establish that the fees charged by a defendant [are] 

excessive in the aggregate.  Plaintiffs may challenge a particular fee and may prevail on their 

Section 36(b) claim if they show that such a fee was disproportionate to the services rendered in 

exchange for that fee.”  Id.; see also Meyer v. Oppenheimer Mgmt. Corp., 895 F.2d 861, 866 (2d 

Cir. 1990) (“The two kinds of payments are for entirely different services, namely advice on the 

one hand and sales and distribution on the other.  If the fee for each service viewed separately is 

not excessive in relation to the service rendered, then the sum of the two is also permissible.”).   

V. Analysis:  Whether MetWest’s 35 bp Fee Is So Disproportionately Large That It Bears 
No Reasonable Relationship to the Services Rendered and Could Not Have Been the Product 
of Arm’s Length Bargaining 

A. Whether the Board’s Approval Deserves Substantial Deference 

At the outset, the Court must “calibrat[e] the degree of deference” it should lend to the 

Board’s decision to approve MetWest’s advisory fee.  Jones, 559 U.S. at 348, 352; see Gallus v. 

Ameriprise Fin., Inc., 675 F.3d 1173, 1178 (8th Cir. 2012) (“Although § 36(b) is ‘sharply focused’ 

on whether the fees are excessive, we evaluate the fee-negotiation process to determine the degree 

of deference that is due a board’s decision to approve the adviser’s fees.”).  The Board’s decision 

to approve MetWest’s advisory fee is entitled to considerable weight, “[u]nless the [b]oard’s 

[approval] process was deficient or [the adviser] withheld material information from the [b]oard . 
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. . .”  In re BlackRock Mut. Funds Advisory Fee Litig., 327 F. Supp. 3d 690, 713 (D.N.J. 2018) 

(“BlackRock I”) (citing Jones, 559 U.S. at 351).   

In post-trial briefing, Plaintiff asserts that the Board’s approval is not dispositive and due 

little, if any, deference.  See Pl.’s PT Br. at 38-44.  Plaintiff argues that the Board’s process failed 

the Fund because the Board: (1) did not seek or discuss a reduction in fees; (2) failed to sufficiently 

analyze economies of scale, costs, and profits; (3) failed to consider services that MetWest 

performs for both the Fund and the Subadvised Funds; and (4) erroneously relied on captive fund 

fee comparisons.  See id.  According to Plaintiff, the Board foolishly accepted MetWest’s 

information despite “strikingly inadequate documentation” which warrants a determination that no 

deference is owed to the Board’s decisions to renew the IMA (and the fee provisions therein).  Pl.’s 

PT Reply at 22.  In response, Defendant argues that Plaintiff has provided no evidence that the 

Independent Trustees failed to consider any relevant factor in approving the 35 bp advisory fee.  

See Def.’s PT Br. at 20-24.   

 1. Whether the Structure of the Board’s 15(c) Process Was Robust 

The Court will begin by addressing the general structure of the Board’s 15(c) process.  In 

2014 through 2017, the Board annually approved the fee at issue after receiving and analyzing 

extensive information with the assistance of independent counsel.  Tr. 346:15−347:15, 418:25− 

419:3; Ex. 3246 ¶¶ 125-27.   At all times relevant, at least 75% of the membership of the entire 

Board (as well as the chairman of the Board) has consisted of individuals who were not “interested” 

or “affiliated” persons as defined by the ICA (“Independent Trustees”).41  AJSF ¶ 72. Only 

Independent Trustees were involved in making the decision as to the renewal of the IMA and the 

concomitant adoption of the advisory fee.  Tr. 303:15-21, 312:3−316:4.  Those Independent 

Trustees relied on a number of sources − such as industry conferences, educational sessions, 

individual business knowledge and judgment, presentations by Broadridge, communications with 

MetWest plus the latter’s responses to inquiries from the Board, and the knowledge and advice of 

                                                            
41  As stated in Migdal v. Rowe Price-Fleming Intern., Inc., 248 F.3d 321, 329 (4th Cir. 2001): 

The ICA requires that at least forty percent of an investment company’s directors be “disinterested,” 
15 U.S.C. § 80a–10(a), and that every agreement with an investment adviser be approved by a 
majority of the disinterested directors.  See 15 U.S.C. § 80a–15(c).  “Disinterested” directors are, 
inter alia, those directors who are not “affiliated” with the fund’s investment adviser − i.e., they are 
not “controlled” by the investment adviser.  See 15 U.S.C. §§ 80a–2(a)(19) & 80–2(a)(3).  “Control” 
is “the power to exercise a controlling influence over the management or policies of a [fund], unless 
such power is solely the result of an official position with such[fund].”  15 U.S.C. § 80a–2(a)(9). 

Case 2:15-cv-08162-GW-FFM   Document 506   Filed 07/09/19   Page 35 of 60   Page ID
 #:46080



35 
 

independent counsel.  Id. at 295:17-24, 296:21−298:21, 300:24−301:11; Ex. 3246 ¶ 132; id. at Ex. 

A ¶¶ 116-17, 126-27.   

The Independent Trustees’ annual process of the analysis and consideration of the IMA 

culminates in the months prior to the annual 15(c) meeting in September, but the Board reviews 

relevant information and communications during the rest of the year.  Tr. 118:17-21, 312:5−316:4; 

Ex. 3246 ¶ 126; id. at Ex. A, ¶ 113.  Before approving the IMA for another year, the Independent 

Trustees request, receive, and review various pertinent materials as to the Fund’s performance, 

operations, finances, and services.  Tr. 294:3-7, 322:4-6, 335:15−345:10; Ex. 3229.  Through the 

Board’s independent counsel (which is currently Dechert LLP), the Board provides a questionnaire 

to MetWest to acquire information pertinent to the contract renewals (AJSF ¶ 69), such as 

information related to the Fund’s performance plus other financial and profitability data.  Tr. 

214:16−215:2, 312:3-18; Ex. 0208 at 3-14.  Ordinarily, the Board requests information related to 

the renewals, but sometimes those requests vary depending on advice from Dechert and changes 

in the industry.  Tr. 119:18-21, 335:15−345:10, 863:17-25; Ex. 3246 ¶¶ 138-39; id. at Ex. A ¶¶ 

124-25.  The request is also modified to reflect particular circumstances, for example if questions 

or concerns arise as to certain underperforming funds and efforts to improve performance.  Ex. 

3246 at Ex. A ¶ 156; Ex. 208 at 7.  Additionally, the Independent Trustees meet with Broadridge 

representatives to discuss the selection and methodology in regards to peer group comparison 

studies.  Tr. 312:3−314:24.  

In response to the Board’s questionnaire, MetWest provides to the Board a written 

memorandum with exhibits that can at times comprise hundreds of pages.  AJSF ¶ 70; Ex. 3246 

¶¶ 138-40; see, e.g., Ex. 208.  To review the materials, the Independent Trustees have conference 

calls and/or in-person meetings with their independent counsel and MetWest personnel to review 

and address various 15(c) materials.  Tr. 300:20-22, 312:5−316:4, 855:17−856:3.  The Independent 

Trustees get an opportunity to ask questions or seek more information prior to the more formal 

15(c) September meeting.   Id. at 312:5−316:4, 855:17−856:3.  As needed, the Trustees request 

supplemental information from MetWest.  Id. at 314:7−315:24, 855:17−856:3, 1655:2-3; Ex. 

3003.  Development of the 15(c) process is ongoing and can result in new information added to 

the 15(c) materials.  Tr. 119:1-21, 343:11-21, 863:16−865:11.   

The Court concludes that the Board’s 15(c) process was sufficiently robust.   

2. Whether the Board Requested, Received, and Reviewed Sufficient Information 
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about the Subadvised Funds 

Though the Court finds the Board’s 15(c) structure and process to be robust, it must also 

decide whether MetWest withheld material information or if the approval process bore other 

deficiencies, weakening the Board’s status as an independent check.  See Jones, 559 U.S. at 351-

52 (“where the board’s process was deficient or the adviser withheld important information, the 

court must take a more rigorous look at the outcome”) (emphasis added).  The Court will begin by 

determining whether the Board requested, received, and reviewed sufficient information about the 

Subadvised Funds. 

Plaintiff argues that MetWest gave incomplete information to the Board regarding services 

provided to the Fund as compared to services provided to the Subadvised Funds.  See Pl.’s PT 

Reply at 21.  According to Plaintiff, MetWest never provided the subadvisory agreements to the 

Board or delineated MetWest’s services on a subadvised-by-subadvised fund basis.  See Pl.’s PT 

Reply at 21.  Defendant points out that the trial testimony of Tarica and documentary evidence 

demonstrate that the Board requested, received, and reviewed sufficient information regarding the 

Subadvised Funds.  See Def.’s PT Reply at 22-23.   

As to Plaintiff’s argument, the Court concludes that during the relevant period from 2014 

through 2017, the Independent Trustees had sufficient information regarding the advisory fees that 

MetWest charged to the Fund and the services provided as compared to the subadvisory fees 

charged and services provided to the Subadvised Funds.  Tr. 207:18−208:17, 210:2-19; Ex. 3246 

¶¶ 163-67.  During the 15(c) process from 2014 through 2017, the Board received a fee schedule 

for all the Subadvised Funds that had a subadvisory agreement effective during that period.  AJSF 

¶ 76.  MetWest provided to the Board additional relevant information in 2014 and 2015, including 

a list of the services “not applicable to sub-advised mutual funds,” (Ex. 3233 at 19-20; Ex. 3229 

at 17-18) with a supplemental presentation that MetWest’s Chief Executive Officer and MetWest’s 

Funds’ President Lippman orally delievered.  Tr. 207:18−208:17, 210:2-19; Ex. 3239 at 134; Ex. 

3232 at 156.  While initially MetWest did not provide documentation regarding quantification of 

MetWest’s services for the Subadvised Funds, Tarica testified that both he and another Board 

member (i.e. Peter McMillan) were familiar with what a subadviser’s role is versus an adviser’s 

role in the mutual fund context; and that the Board and MetWest had conversations throughout the 

year regarding that topic.  See Tr. 207:10−209:23.  Beginning in 2016, MetWest also presented to 

the Board documents on the subject including a chart detailing the significant differences in 
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services provided and risks assumed by MetWest when functioning as an adviser and subadviser.  

Tr. 210:11-19;  Ex. 308 at 61-75; Tr. 342:10-23 (referring to the “chart” as “Exhibit A”), 343:11-

21.   

To the Court, the evidence presented at trial does not demonstrate that the Board somehow 

skirted its duties with regard to the Subadvised Fund comparison either through its failing to 

request, or MetWest’s failing to provide, additional information.   The Board’s failure to receive 

and review the text of the subadvisory agreements themselves is insufficient evidence to deem the 

Board’s process deficient in this regard.  Tr. 340:19-341:16; Ex. 3246 ¶ 165.  Indeed, though the 

Court does not find Tarica’s testimony dispositive on its own, he testified that the Board “never 

wanted to see one of the contracts” because the Subadvised Funds are a “completely different 

product.”  See Tr. 341:1-16.  The Court concludes that Tarica’s belief − that the “product” was so 

different – could reasonably and correctly have been made based on the information that the Board 

did receive and review.  Byers, one of Defendant’s experts, opined that he “would not have 

expected the Independent Trustees to have asked for, or for MetWest to have provided the Board, 

subadvisory agreements for funds over which the Board exerts no control or oversight and which 

do not provide apt comparisons to the [Fund].”  See also Ex. 3246 at Ex. A ¶ 56.  Because the 

Board requested, received, and reviewed sufficient information comparing the services and risks 

involved with respect to the Fund versus the Subadvised Funds, including the fees charged to both, 

reviewing the subadvisory agreements would not have provided the Board with meaningful or 

material additional information.  Tr. 340:19−341:16, 342:6-23; Ex. 3246 ¶ 165-66.  The Court 

finds that it was more important to the Independent Trustees to know what MetWest actually did 

for the Subadvised Funds and how much it charged, as opposed to reviewing the minutia of 

contractual legalese.  Tr. 340:19−341:16, 342:6-23; Ex. 3246 ¶ 165-66.  Moreover, the Court is 

not persuaded that the Board’s process was deficient simply because MetWest did not delineate 

the services on a subadvised-by-subadvised fund basis.   

Likewise, the Court does not find that MetWest withheld important information relevant 

to the consideration of the renewal of the IMA. 

Thus, only after a robust 15(c) process and with sufficient information provided, the 

Independent Trustees found the differences between MetWest’s advisory fees charged to the Fund 

and those it charged the Subadvised Funds to be justified in light of differences in services provided 

and the risks involved.  Tr. 340:19− 341:16, 342:6-23; Ex. 3246 ¶ 165-67.  The Court concludes 
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that the Board’s determination in this regard deserves substantial deference based on the evidence 

presented at trial.   

3. Whether the Board Reviewed Sufficient Information Regarding Economies of 
Scale, Costs, and Profits 

 As to the Board’s consideration of economies of scale, Plaintiff takes issue with the 

purported fact the Board requested information about the nature and extent/quantification of 

economies of scale that the Fund realized as the AUM grew, but MetWest did not provide such 

information.  See Pl.’s PT Br. at 41-42; see also Pl.’s PT Reply at 20.  Plaintiff deems inadequate 

the oral presentations that MetWest provided the Board regarding economies of scale, which were 

supposedly lacking any substantive supporting documentation or any quantitative analysis.  See 

Pl.’s PT Reply at 20.  Defendant responds that: (1) the Board frequently asked for and received 

information about economies of scale, (2) the Board reviewed that information and discussed 

related topics such as breakpoints and the sharing of economies of scale, and (3) a quantitative 

analysis of economies of scale was not available to MetWest and there is insufficient evidence that 

such analysis “could even be reliably performed.”  See Def.’s PT Reply at 21-22.   

Though Plaintiff argues that the Board never properly analyzed economies of scale with 

regard to the Fund, the Court disagrees.  Tarica testified at multiple points that the Board frequently 

discussed breakpoints and, while there were no breakpoints ever provided as to MetWest’s fees, 

MetWest did provide expense caps and it “was already one of the lowest cost mutual fund 

providers in the United States.”  See, e.g., Tr. 240:1-13, 252:6-16.  In line with that testimony, the 

Board’s meeting minutes from its September 2017 annual review of the IMA demonstrate that the 

Board did discuss economies of scale and breakpoints.  Ex. 310 at 272 (“The Board and the 

Independent Trustees considered the extent to which potential economies of scale could be realized 

as the Funds grow and whether the advisory fees reflect those potential economies of scale.  They 

recognized that the advisory fees for the Funds do not have breakpoints, which would otherwise 

result in lower advisory fee rates as the Funds grow larger.”).  Other evidence demonstrates that 

in the relevant years, the Independent Trustees made requests for information about economies of 

scale, Tr. 240:9-23, 337:14-16, sometimes with supplemental requests made after initial 

information requests, id. at 335:14−337:13. 

Regarding MetWest’s claim of sharing economies of scale through reinvestment in 

MetWest’s infrastructure including the hiring of additional professionals and specialists, Plaintiff 

contends that MetWest proffered insufficient data/proof (and concomitantly the Board failed in its 
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duties by not demanding more) because: (1) MetWest did not provide cost breakdowns on a fund-

specific basis, and (2) the “reinvestments” were as to MetWest’s entire infrastructure as to all of 

the funds under its management which included not only the Fund itself but also as to the eight to 

ten others that MetWest managed during the relevant years.  See Pl.’s PT Brief at 42.  However, 

there was evidence that the AUM of the Fund constituted about 80% of the assets of all of the 

MetWest Funds.  See, e.g., Tr. 253:15-21; see also Tr. 336:21-25 (“the Total Return Bond Fund 

was 80 percent of the assets of the adviser at the time . . . it was easy to see where reinvestment 

was going, whether it was specific to [the Fund] or not.  Everything touched the Total Return Bond 

Fund.”).  Consequently, while all of the MetWest managed funds shared in the benefits of 

reinvestment into MetWest’s infrastructure, the Fund (being the overwhelming largest) received 

the lion’s share of those benefits.  See generally Tr. 258:24−259:7.   

Further, while Plaintiff complains of a failure to allocate costs breakdowns and time spent 

by personnel on a fund specific basis, there is evidence that such breakdowns would be difficult to 

calculate with any precision because most of the MetWest Funds employees work for all of the 

managed funds collectively and not individually.  See, e.g., id. (as to portfolio managers).  For 

example, where an investment specialist is investigating a particular bond issuance, he or she may 

not have a specific fund in mind for possible purchase; and/or when the securities are purchased 

they may be placed into more than one fund.  Regarding the absence of a “quantitative” analysis 

of economies of scale, Plaintiff provides no evidence that MetWest had such an analysis available 

to it or that the analysis could be performed in a reliable fashion.  Neither Coates nor Byers had 

ever heard of such a quantitative analysis provided to a board as part of this type of process, and 

the Court finds that testimony persuasive.  Tr. 2229:20–2230:13, 2233:14-21; 2269:16−2270:13.42  

                                                            
42 As Coates testified: 

Q. Have you known of any situation where a quantitative analysis of economies of scale in 
the context of mutual funds of this sort was ever prepared and ever presented to a board? 

A.  . . . I expect that in the great universe there may have been one, but I am not aware of one, 
and the reason is partly what I just said, which is there is no generally agreed upon reliable method 
for converting the kinds of financial accounting data that they do have into estimates of economies 
of scale.  

And the reason is you are not interested in accounting costs.  You are interested in 
economic costs.  And economic costs include things that the financial accountants don’t include in 
the income statements.  And some of them are actually difficult to estimate, such as risk, because 
you actually have to take account of risk in doing this assessment. 

See TR. 2269:16−2270:8. 
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The Court does not find a lack of quantitative analysis enough to negate a finding that substantial 

deference is owed to the Board’s decision.  BlackRock I, 327 F. Supp. 3d at 713, 720 (giving 

“substantial deference” at summary judgment stage to board approval and rejecting “quibbles” 

with the Board process, such as “BlackRock’s failure to provide a quantitative analysis regarding 

costs.”).      

The Court finds the evidence sufficient to conclude that the Board discussed the extent to 

which any economies were shared with the Fund.  Ex. 3003 at 4; Ex. 208 at 360; Ex. 311 at 4 

(ongoing presentations to the Board detailing MetWest’s reinvestments into the Fund).    

4. Whether the Board’s Failure to Specifically Negotiate for a Lower Fee Matters 

As mentioned above, Plaintiff argues that the Board’s purported failure to seek or even 

discuss a reduction in the 35 bp fee charged to the Fund negates any deference potentially owed to 

the Board’s IMA approval decision.  See Pl.’s PT Br. at 40-41.  Plaintiff asserts that the Court 

should give little weight to any oral discussions that the Board may have had about reductions.  

See id.  In response, Defendant argues that it was not the Board’s duty to negotiate the best deal 

possible, but instead to use its reasonable judgment in deciding whether to approve a fee once it 

had all relevant information.  See Def.’s PT Reply at 20-21 (citing Jones, 559 U.S. at 351-52; 

Krinsk v. Fund Asset Mgmt., Inc., 875 F.2d 404, 409 (2d Cir. 1989)).     

Since 2002, the Board always voted to approve the IMA.  Tr. 100:24-101:1.  It is 

undisputed that there are no breakpoints in the Fund’s fee schedule.  AJSF ¶ 214.  But, in briefing, 

Plaintiff cites no case law in which a court required the Board to ask for a fee reduction in order 

for that court to afford substantial deference to the Board’s decision.  See Pl.’s PT Br. at 40-41; 

see also Pl.’s PT Reply at 20-22.  Tarica testified that “it wasn’t the Board’s responsibility to 

negotiate the amount of fees.  [Instead, it] was the Board’s responsibility to make sure that the fees 

were fair and reasonable.”  Tr. 239:23-25.  The Court finds that testimony consistent with 

applicable law.  See, e.e., Krinsk, 875 F.2d at 409.  Thus, the Court concludes that the Board’s 

failure to attempt to negotiate for a reduction in the fee MetWest charged to the Fund does not 

prevent a finding that deference is owed.  The Board reviewed, received, and analyzed all material 

information bearing on the reasonableness of a 35 bp fee.   

For the foregoing reasons, the trial evidence has demonstrated that, because the Board 

“considered the relevant factors, [its] decision to approve a particular fee agreement is entitled to 

considerable weight, even if a court might weigh the factors differently.”  Jones, 559 U.S. at 351.  
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Though the Court does not find such deference dispositive as to the entire inquiry, it will afford 

the rightful deference owed to the Board’s decision.43   

B. Comparative Fee Consideration – The Subadvised Funds 

1. Whether Plaintiff’s Comparison of the Fee Charged to the Fund and the Fees 
Charged to the Subadvised Funds Carries Weight 

Plaintiff’s case in large part hinges on the following argument: MetWest charges the Fund 

a higher advisory fee than the subadvisory fee it charges to the Subadvised Funds, despite 

providing substantially the same services to both.  See Pl.’s PT Br. at 21-33.  In making that 

argument, Plaintiff asserts that the fees charged to the Subadvised Funds reflect arm’s-length 

bargaining and competitive pressures; that MetWest provides substantially the same investment 

advisory services to the Fund and the Subadvised Funds; that any differences in services do not 

explain the difference in fees; and that the fees charged to index funds demonstrate that non-

portfolio management services do not justify the disparity in fees.  See id.  In response, Defendant 

argues that Plaintiff has failed to disprove that the difference between the fees MetWest charges 

the Fund and the Subadvised Funds is justified by MetWest’s different roles as adviser to the Fund 

as opposed to being a subadviser to the Subadvised Funds.  See Def.’s PT Br. at 15-29; see also 

Def.’s PT Reply at 17-20. 

a. Differing Services 

The Court will compare the services MetWest provides to the Fund as adviser in exchange 

for the 35 bp fee with the services it provides to the Subadvised Funds in exchange for the 

subadvisory fees.  It is clear − based on the following analysis − that the services MetWest provides 

to the Fund for the 35 bp fee differ significantly from the services it provides to the Subadvised 

Funds.   

   i. Daily Pricing and Striking the NAV 

One of the most essential functions of an adviser to a mutual fund is setting the daily 

security pricing and striking the NAV for the Fund.  See footnote 9, supra.  Each business day, 

MetWest must ensure that the calculation and publication of the Fund’s NAV is accurate and 

timely.  Tr. 1223:13−1228:17, 1406:4-10, 1413:12−1419:24; Ex. 3246 ¶ 50.  The Court does not 

                                                            
43 The Court also rejects Plaintiff’s argument that the Board’s approval decisions should be given little 

weight because it relied on captive fund fee comparisons.  See Pl.’s Br. at 43-44.  Though the Board received 
Broadridge reports and considered them (as discussed above and below in more detail), there is insufficient evidence 
that demonstrates that the Board’s fee decisions exclusively rested on such comparisons.   
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find that BNY (rather than MetWest) ultimately creates the NAV for the Fund.  Tr. 223:14-18, see 

also footnote 33, supra.  Moreover, according to BNY’s agreements with the Fund, MetWest bears 

the ultimate responsibility and liability of any substantive inputs, and BNY merely carries out the 

procedures involved.  Exs. 10 at § 5(f), 9 at § 5(k).  On the other hand, MetWest does not provide 

the same valuation and pricing services to the Subadvised Funds, other than occasionally 

discussing the appraisals of individual holdings with the primary investment advisers who bear the 

obligation and accompanying risks.  Tr. 1424:13-14253; Ex. 3246 ¶ 54.   

   ii. Satisfying Shareholders’ Redemption Requests 

A mutual fund’s liquidity is one of its chief characteristics.  MetWest is responsible at all 

times for maintaining sufficient liquidity in the Fund so that it can fulfill shareholders’ requests 

for redemption.  Tr. 1223:17-21; 15 U.S.C. § 80a-22(e).  With the Subadvised Funds, MetWest 

merely has to respond to the Subadvised Funds’ advisers’ inquiries for purposes of those advisers’ 

obligations in ensuring that the necessary cash exists and liquidity needs are addressed.  Tr. 

1438:22−1440:3, 1442:7-13; Ex. 3246 ¶¶ 70-71.    

    iii. Compliance 

 MetWest must also supply certain compliance-related services for the Fund.  It provides a 

chief compliance officer and institutes a program to ensure the Fund’s ability to meet the 

requirements of SEC rules and regulations as well as other federal securities laws.  Tr. 1445:10-

20, 1453:25−1454:4.  The investment adviser for a Subadvised Fund is responsible for 

implementing and overseeing that fund’s compliance programs, and MetWest has a very limited 

role in that regard.  Tr. 1445:21− 1446:17; Ex. 3246 ¶ 97.   

   iv. Public Filings 

 For the Fund, MetWest at times must file required disclosure documents with the SEC.  Tr. 

1447:15−1448:17; Ex. 3246 ¶ 77.  As part of that responsibility, MetWest must certify that the 

disclosures are accurate and complete, with the prospect of civil and criminal penalties if that is 

not the case.  Tr. 1449:1-5; Ex. 3246 ¶ 78.  By contrast, for the Subadvised Funds, MetWest simply 

has to respond to the requests from the Subadvised Funds’ investment advisers as to information 

those advisers need to satisfy their (as opposed to MetWest’s) duties regarding disclosure.  Tr. 

1448:21-25; Ex. 3246 ¶ 79.   

    v. Assisting the Board 

 As discussed at length in the section on deference owed to the Board, MetWest constantly 
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provides information to and communicates with the Board and various committees of the Board 

with respect to the Fund.  Tr. 237:7-12, 295:7-10, 303:4−309:2; Ex. 3246 ¶¶ 87, 90-91.  MetWest 

supports the Board in fulfilling its duties, and it prepares the Board for its meetings.  Id.; Tr. 312:3− 

319:4, 1454:5-19.  On the other hand, MetWest communicates minimally with a Subadvised 

Fund’s board.  For example, in the context of the Subadvised Fund’s 15(c) process, MetWest’s 

main and limited role is assisting with the completion of the annual questionnaire for the fund.  Id. 

at 1454:20−1455:7; Ex. 3246 ¶¶ 89, 92.   

vi. Portfolio Management 

Despite the fact that MetWest provides very similar portfolio management services to both 

the Fund and the Subadvised Funds, the task of managing the Fund’s portfolio is more difficult 

and involves exponentially more work than managing the portfolios of the Subadvised Funds.  Tr. 

1323:7−1325:2, 1326:9-12; Ex. 3246 ¶¶ 102-106.  Out of all the relevant Subadvised Funds, the 

largest AUM that MetWest manages for any single Subadvised Fund is approximately $3 billion, 

which comparatively is only about 4% of the Fund’s AUM.  AJSF ¶ 32 (identifying the Fund’s 

AUM at approximately $78 billion); Tr. 2163:9-13 (identifying the maximum AUM for a 

Subadvised Fund at approximately $3 billion).  There are over 1,900 unique securities in the 

Fund’s portfolio as compared to the roughly 200-300 unique securities in each of the Subadvised 

Funds’ portfolios that MetWest manages.  Tr. 1131:25-1132:13, 1323:7-12 (identifying the 

difference in unique holdings as “a factor of 10 to 1”); Ex. 3246 ¶¶ 102-103.  Indeed, in some 

instances, MetWest manages merely a portion (also known as a “sleeve”) of a Subadvised Fund’s 

AUM, with other subadvisers managing the rest.  Tr. 909:2-17, 1424:13-17.  Thus, while the 

portfolio management services provided by MetWest to the Fund and to the Subadvised Funds are 

similar, they are very different in terms of the amount of work involved and often in terms of the 

type of efforts required.  For example, MetWest rarely if ever deals with derivatives for Subadvised 

Funds but employs that type of investment for the Fund when necessary. 

vii. Overseeing and Coordinating with Third-Party Service 
Providers 

Regarding the Fund’s third-party service providers, MetWest must coordinate and oversee 

their operations.  Tr. 618:7-25, 1489:18-23; Ex. 3246 ¶¶ 80-81.  Though the third-party service 

providers complete certain Fund-related tasks, it is MetWest that supplies those third-party entities 

with the input and direction required to execute those tasks.   

By contrast, as to the third-party providers of the Subadvised Fund, MetWest bears no such 
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oversight, coordination and/or responsibility.  MetWest neither hires those third-party providers 

for the Subadvised Fund nor does MetWest take on the risk associated with their performance.  Tr. 

949:13-19, 949:22-24, 1330:7−1331:13; Ex. 3246 ¶ 83.  Instead, MetWest’s interactions with 

those third parties are limited to items which the Subadvised Fund’s adviser might occasionally 

direct, such as answering certain questions as needed.  Id.   

viii. Client Servicing 

In terms of scope and frequency, MetWest interacts more frequently with clients as the 

adviser to the Fund than as subadviser to the Subadvised Funds.   

   ix. Conclusion 

Based on the foregoing evidence and in light of the parties’ arguments, the Court concludes 

that the services that MetWest provides to the Fund for its 35 bp fee are significantly different than 

the services it provides to the Subadvised Funds for the subadvisory fee.  The presence of third-

party service providers in both situations does not alter that conclusion.  In addition, the Court also 

finds persuasive Defendants’ experts Byers and Coates, who testified to the differences between 

an investment adviser’s role as to its created fund and its role as a subadviser to a Subadvised 

Fund.  See, e.g., Tr. 2289:19−2290:5; Ex. 3246 ¶¶ 43-119.  On the other hand, the Court was not 

persuaded by Plaintiff’s experts’ testimony that the services MetWest provides to the Fund and to 

the Subadvised Funds were substantially similar.  Birdthistle conceded that he did not opine on 

this subject (Tr. 2094:17-20), and the Court did not find Ayres’ testimony to be particularly 

compelling.  Though the Court would not exclude Ayres on the basis of Daubert for the reasons 

discussed in Section III(B) supra, his testimony on this subject was not convincing and was 

certainly outweighed by Defendant’s contradictory evidence (especially Coates’ testimony).   

As to Ayres’ testimony, the Court does not find that his regression analysis demonstrates 

that the services provided to the Fund for the 35 bp fee and the services provided to the Subadvised 

Funds for the subadvisory fee are substantially similar.  The similarity in performance that can be 

extrapolated from Ayres’ study does not justify any other finding here; Ayres did not sufficiently 

analyze the effort and/or resources necessary for portfolios of different sizes, and he failed to 

meaningfully analyze the differences in what the respective portfolios actually contained.  Tr. 

1883:13-20, 1881:18−1882:15.  By contrast, Landmann, the portfolio manager for the Fund, spent 

considerable time credibly testifying as to many of those differences.  Tr. 1323:7−1325:2, 1327:1− 

1329:12. 
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The Court does not find persuasive Plaintiff’s argument that the fees charged by investment 

advisers to “index” bond funds demonstrate that non-portfolio management services do not justify 

the disparity in advisory fees between the Fund and the Subadvised Funds.  See Pl.’s PT Br. at 31-

33.  First, the Court would agree with Defendant that Ayres improperly opined for the first time at 

trial that the 5 bp charged by Vanguard to its index bond fund could measure differences in non-

portfolio management services, when in his rebuttal report he instead opined that the 5 bp could 

measure additional risks that MetWest faced.44  Compare Ex. 2222 at 26 with Tr. 1703:22−1705:9, 

1707:16-22.  Second, even if the Court were to consider Ayres’ attempt to compare the Vanguard 

and Fidelity index funds with non-index mutual funds such as the Fund herein, the Court would 

adopt its observation made from the bench at trial that this comparison counterposes “apples with 

oranges.”  Tr. 1854:4-19.  A typical mutual fund management company is owned by public or 

private parties and not by the fund it serves.  Tr. 1844:15−1845:1.  Those management entities 

have to charge the managed fund advisory fees that are high enough to generate profits for the 

company’s owners.  Id.  In contrast, a Vanguard index fund owns the management company and 

thus purportedly operates “at cost” without concern for profits.  Id.; Ex. 3400 at 38.  Further, an 

index fund only attempts to match and not to beat the relevant market’s returns.45  Therefore, its 

investment strategy is far simpler and has been characterized as passive rather than active 

investing/management.  As a result, its investment/portfolio management operations can be 

                                                            
44 See Fed. R. Civ. P. 26(e)(2); Travelers Prop. Cas. Ins. Co. v. Electrolux Home Prods. Inc., No. CV 12-

05112-DMG-(Ex), 2013 WL 12114615, at *3-4 (C.D. Cal. June 7, 2013) (“Accordingly, opinions not disclosed in 
an expert report, supplemental report, or deposition shall not be admitted at trial . . . . As stated above, the Court 
intends to apply Rule 26(e)(2) to preclude any opinions not encompassed within a disclosed expert report or 
supplemental report.”). 

 
45 As observed in Sivolella v. AXA Equitable Life Insurance Company, No.: 11-cv-4194 (PGS)(DEA), 2016 

WL 4487857 (D. N.J. Aug. 25, 2016): 

Active funds use benchmarks, “hypothetical [indexes] of securities, whether it’s stocks in the case 
of a stock fund, bonds in the case of a bond fund.” . . . A benchmark is used to measure a fund’s 
returns . . . . Although an actively managed fund may have a benchmark, “it’s not attempting to 
match the returns of the benchmark; instead it’s trying to take bets away from the benchmark in an 
effort to beat the returns of the benchmark.” . . . The manager of an actively managed fund seeks to 
outperform a benchmark in the fund’s prospectus “by exercising investment discretion about what 
securities to buy, hold, and sell within the Fund's investment objective.”   

*  *  *  * 
Unlike actively managed funds, index funds “do not seek to outperform their benchmarks.” . . . 
Rather, index funds “attempt to match their benchmark as closely as possible, they don’t take bets 
away from it.” 

Id., at *19. 

Case 2:15-cv-08162-GW-FFM   Document 506   Filed 07/09/19   Page 46 of 60   Page ID
 #:46091



46 
 

smaller and less sophisticated than typical mutual funds that seek to beat the market.  See Tr. 

2272:20−2274:21.  It has been noted that the inclusion of index funds in evaluating fee structures 

for non-index mutual funds does not provide a particularly apt comparator.  See Pirundini v. J.P. 

Morgan Investment Management Inc., 765 F. App’x 538, 540 (2d Cir. 2019). 

b. Differing Risks 

Although discussed somewhat above, the Court would reiterate the differing risks MetWest 

faces as an adviser versus a subadviser to the relevant funds.  The evidence points to the fact that 

MetWest takes on far more risk as adviser to the Fund than as subadviser to the Subadvised Funds, 

which can in part justify the difference in fees.   

MetWest incurs substantial reputational, financial, litigation, regulatory, and business risks 

when serving as the adviser to the Fund.  The Court concludes the same is not true (or it is greatly 

reduced) when MetWest acts as a subadviser to the Subadvised Funds.  Tr. 417:18−418:3, 1103:6− 

1104:4, 1223:16−1225:8, 1439:20−1442:18, 1437:21−1438:21, 1445:21−1449:5, 1449:9− 

1450:10, 1492:1-25; Ex. 3246 ¶¶ 107-119; Ex. 3246 at Ex. A ¶ 79; Ex. 501 at 48-64.   Moreover, 

with the Fund as one of MetWest’s leading mutual funds, any mistake related to the NAV or 

performance could put TCW at serious risk.  Tr. 1223:16−1227:3, 1413:19−1414:9; Ex. 501 at 37, 

62-64; Ex. 3246 ¶¶ 51-52, 108-110.   

MetWest also assumes risks with respect to the Fund’s regulatory filings that could lead to 

criminal or civil penalties.  Tr. 1449:1-5; Ex. 3246 ¶ 78; Tr. 1632:24−1633:3.  As subadviser, 

MetWest does not bear these risks.  Tr. 1448:18-25; Ex. 3246 ¶¶ 79, 113; Ex. 501 at 53.  The same 

contrast exists for litigation risks.  Tr. 230:22−231:17, 627:21−629:11, 1448:18−1449:5, 1449:6− 

1450:10, 2318:1−2321:20; Ex. 3246 ¶¶ 79, 112-13; Ex. 501 at 53; Ex. 308 at 68-69, 74-75.  The 

same goes for tax filings.  Ex. 3246 at Ex. A ¶ 79; Ex. 308 at 73-74.  Based on evidence presented 

at trial, there are a number of other risks (including cybersecurity dangers, the threat of losing 

personnel essential to client relations, asset flight, among others) that the Court finds MetWest 

bears with respect to the Fund but not in regards to the Subadvised Funds, and it incorporates those 

risks by reference from the DPFOF.  See DPFOF ¶¶ 106-110.   

Considering and weighing all the evidence presented at trial, the Court concludes that 

MetWest provides substantially different services and takes on substantially different risks in 

exchange for the 35 bp fee charged to the Fund versus the subadvisory fees charged to the 

Subadvised Funds.  
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Additionally, the Court finds that Plaintiff fails to explain or otherwise sufficiently take 

into account the fact that all of the sponsoring advisers charged their respective Subadvised Funds 

not only MetWest’s subadviser’s fee but also their own management fees which ranged from 12 

to 125 bp.  See Ex. 3240.  As previously discussed, clearly there were certain services (or degrees 

of services) and risks which MetWest was not undertaking as to the Subadvised Funds which 

would have to have been borne by the sponsoring advisers and/or by third-party service providers 

(who would in turn bill the Subadvised Funds for their work).  Ultimately, the total fees charged 

to the Subadvised Funds ranged from 30 to 160 bp.  Thus, what Plaintiff (primarily through his 

expert Ayers) attempts to do is to assert that what MetWest provides to the Fund for its 35 bp 

advisory fee is virtually the same as what it supplies to the Subadvised Funds for subadvisory fees 

ranging from 15 to 35 bp.  That assertion is not supported by the evidence.  It is evident that for 

the 35 bp advisory fee, the Fund obtains MetWest’s complete set of management services; whereas 

the Subadvised Funds only get a portion of those services in exchange for the generally lower 

subadvisory fees.  And when the sponsoring adviser’s fees are added, the total charges as to each 

of the Subadvised Funds (except in one instance) exceeded the 35 bp figure in a range from 5 to 

125 bp.        

  c.  Other Judicial Decisions 

Based on substantial differences in the risk which MetWest incurs and the services it 

provides in relation to the Fund as compared to the Subadvised Funds, the Court concludes that 

the fees MetWest charges the Subadvised Funds are inapt for purposes of determining the propriety 

of the advisory fee it charges the Fund.  The Court finds the comparison that Plaintiff draws − 

between the 35 bp fee MetWest charges to the Fund for sponsorship and management of the Fund 

and the subadvisory fees MetWest charged to certain Subadvised Funds – not to be sufficiently 

probative. 

This Court is far from the first in deciding that the Subadvised Fund comparison is 

unpersuasive, with some courts making that determination at summary judgment stage and others 

at trial.  See, e.g., BlackRock II, 2019 WL 1387450 at *29 (holding that “based upon the evidence 

introduced at trial, including the credible and knowledgeable fact witnesses who testified, and Dr. 

Ayres’ cursory testimony, the Court finds that services the BRA provided to the Funds are much 

more extensive than the services that BRIM provides to the Subadvised Funds.”); Goodman v. J.P. 

Morgan Inv. Mgmt., Inc., 301 F. Supp. 3d 759, 769-74 (S.D. Ohio 2018) (finding inappropriate a 
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comparison of advisory fees and subadvisory fees due to: (1) the fact that the services were not 

substantially the same, and (2) different responsibilities, risks, and scope/scale of services 

provided); see also Sivolella for use & benefit of EQ/Common Stock Index Portfolio v. AXA 

Equitable Life Ins. Co., 742 F. App’x 604, 608 (3d Cir. 2018) (finding no clear error as to the 

district court’s decision that there are “many, varied services that [the adviser] performs for the 

Funds” that were “significant” and exceeded the responsibilities a subadviser performed); Zehrer 

v. Harbor Capital Advisors, Inc., No. 14-c-00789, 2018 WL 1293230, at *10 n.23 (N.D. Ill. Mar. 

13, 2018) (finding that the adviser retains “full responsibility for administrating [sic] the affairs of 

[the funds],” notwithstanding any subadvisers); Hoffman v. UBS AG, 591 F. Supp. 2d 522, 540 

(S.D.N.Y. 2008) (in a motion to dismiss context, observing that even plaintiff’s complaint 

acknowledged that “investment advisers and sub-advisers perform distinct services.”). 

The Supreme Court in Jones cautioned against drawing inapt correlations when making its 

observations as to: 

a comparison between the fees that an adviser charges a captive mutual fund 
and the fees that it charges its independent clients.  As noted, the Gartenberg 
court rejected a comparison between the fees that the adviser in that case 
charged a money market fund and the fees that it charged a pension fund.  694 
F.2d, at 930, n. 3 (noting the “[t]he nature and extent of the services required 
by each type of fund differ sharply”) . . . . [C]ourts may give such 
comparisons the weight that they merit in light of the similarities and 
differences between the services that the clients in question require, but courts 
must be wary of inapt comparisons.  As the panel below noted, there may be 
significant differences between the services provided by an investment 
adviser to a mutual fund and those it provides to a pension fund which are 
attributable to the greater frequency of shareholder redemptions in a mutual 
fund, the higher turnover of mutual fund assets, the more burdensome 
regulatory and legal obligations, and higher marketing costs.  527 F.3d, at 
634 (“Different clients call for different commitments of time”).  If the 
services rendered are sufficiently different that a comparison is not probative, 
then courts must reject such a comparison.  Even if the services provided and 
fees charged to an independent fund are relevant, courts should be mindful 
that the Act does not necessarily ensure fee parity between mutual funds and 
institutional clients. 

559 U.S. at 349-50.  

d. The Court’s View on the Effect of the Supplemental Administration 
Agreement on the Fee Comparison 

The Court finds the Supplemental Administration Agreement insufficient to render the 

Subadvised Funds fee comparison proper.  To recap, MetWest charges a 35 bp fee for services 
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provided to the Fund as the sponsor and investment adviser, pursuant to the IMA between MetWest 

and the Fund.  ASJF ¶¶ 42-43; Tr. 290:13-14, 425:9-11; Ex. 3 at 8.  On July 29, 2015, MetWest 

and the Fund entered into the Supplemental Administration Agreement.  Ex. 4; Tr. 444:7-11.  

Under the Supplemental Administration Agreement, MetWest can receive reimbursements from 

the MetWest Funds for up to $650,000 each year in exchange for certain administrative services 

that MetWest has historically provided to the Fund at its own expense.  Ex. 4; Tr. 425:2-3, 444:7− 

445:6, 814:14-17, 844:23-25, 1210:9-12.  Though the Supplemental Administration Agreement is 

somewhat probative, the Court concludes that that agreement does not account for the services 

provided in exchange for the 35 bp fee because the Court finds that the Supplemental 

Administration Agreement did not change the services MetWest had previously performed for the 

Fund (Tr. 444:7-19) and MetWest has not been paid any sum under the Supplemental 

Administration Agreement (id. at 423:23−424:8).  Plaintiff conceded those facts to some degree 

(AJSF ¶¶ 85-86), and the Court finds them determinative in deciding that the Agreement does not 

account for any portion of the services covered by the 35 bp fee such that the Agreement would 

render the Subadvised Funds comparison appropriate.  Instead, the Court would find that the 

evidence demonstrates the Supplemental Administration Agreement was part of a plan (not 

actually accomplished) to harmonize the approaches taken by the MetWest and TCW Funds.  Tr. 

213:19−214:4, 422:19−425:21, 741:13-22, 823:21−824:10, 872:13-23, 1210:3-18, 1211:15-25, 

1213:11−1214:11, 2217:21−2218:12.     

 2. The Court Finds the Broadridge Data To Be Persuasive 

The Court now turns to whether it should consider the Broadridge46 data as furnishing an 

apt fee comparators.  It is undisputed that from 2014 to 2017, the 35 bp fee that MetWest charged 

to the Fund has generally been at or below the median fee charged to peer funds under the analyses 

of independent third-party Broadridge.  AJSF ¶¶ 159, 165, 172, 177, 183, 188; Tr. 333:21-334:5.  

At trial, Defendant proffered evidence that the Broadridge data is commonly used in the mutual 

fund industry and by district courts to assess fee-related and performance-related information.  Tr. 

1302:9-12; Ex. 3246 ¶ 34; see In re American Mut. Funds Fee Litigation, CV 04-5593-GAF-

(RNBx), 2009 WL 5215755, at *25 (C.D. Cal. Dec. 28, 2009), aff’d sub nom. Jelinek v. Capital 

Research & Mgmt. Co., 448 F. App’x 716 (9th Cir. 2011) (“Lipper, Inc. . . . is a recognized 

                                                            
46 The parties herein stipulated that “Broadridge . . . (formerly Lipper, Inc.) prepares reports analyzing the 

fees charged by mutual funds and the mutual funds’ performance.”  AJSF ¶ 151.   
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industry-leading third-party source for mutual fund industry data.”).  Thus, based on that evidence 

and weighing competing evidence, the Court finds that “there is sufficient evidence before this 

Court to determine Lipper [Broadridge] performance reports are relied upon in the mutual fund 

industry and Plaintiffs’ attempts to discredit Lipper performance data is unpersuasive to this 

Court.”  Kasilag v. Hartford Inv. Fin. Servs., LLC, Civil No. 11-1083 (RMB/KMW), 2017 WL 

773880, at *24 n.19 (D. N.J. Feb. 28, 2017), aff’d, 745 F. App’x 452 (3d Cir. 2018) (taking into 

consideration Lipper data in post-trial decision where the district court determined that the Lipper 

data proffered by the defendants was the only comparative fee data before the court); BlackRock 

II, 2019 WL 1387456 at *32 (quoting Kasilag and holding the same).  

Broadridge primarily uses two metrics to analyze and compare mutual fund fees: “actual 

management fees” and “actual total expenses.”  Ex. 3246 ¶ 35; AJSF ¶¶ 152, 158, 164, 171, 182.  

Broadridge compares the Fund to peer groups of other mutual funds, which includes an “expense 

group” and an “expense universe.”  Ex. 3246 ¶ 35; AJSF ¶ 153; Tr. 1303:16-25.  Those peer groups 

consist of other mutual funds that utilize the same or similar investment strategies as the Fund, 

which Broadridge refers to as “core bond” or “core plus bond” funds.  Ex. 3246 ¶ 35; Tr. 323:1− 

324:19.   Despite the fact Broadridge independently selects the funds that make up the peer groups 

found in the reports to the Board, MetWest has requested that Broadridge incorporate in a 

supplemental report other funds that MetWest considers competitors in the marketplace as further 

points of comparison.  AJSF ¶ 156; Tr. 326:8-19.  Thus, the Board receives an additional layer of 

content as to the marketplace to which the Fund belongs.  Tr. 326:11-19, 327:15−328:11, 1304:2− 

1305:4.   

When the Court compares the Fund to the Broadridge-selected peer groups for the relevant 

period from 2014 through 2017, the Fund’s advisory fee rate hovered below the median when 

examining comparable funds, except for a single measurement of a single share class, in which the 

fee was merely above the median by .003%.  See Ex. 3246 ¶ 36.  The Court includes the following 

chart showing the Fund’s actual management fee, actual total expenses, comparison to the median, 

ranking in the expense group, and ranking in the expense universe.47  AJSF ¶¶ 159-192.  The Court 

notes that the chart does not contain the data for Class I in 2014 or Class M in 2015 because the 

                                                            
47 As a side note, the “actual management fee” that Broadridge reports does not exactly mirror the 35 basis 

points because Broadridge apportions a small portion of the administrative fee that the Fund pays to BNY in the 
“actual management fee” figure.  Nevertheless, the Court considers the “actual management fee” is a suitable proxy 
for the Fund’s 35 basis point advisory fee.   
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Board made no request for that specific data in those years.  Ex. 3246 ¶ 39.   

 2014 2015 2016 2017 

C
la

ss
 I

 

Actual Management Fee   0.354% 0.356% 0.355% 
Comparison to Median Below 

(0.411%) 
.003% above 
(0.353%) 

At  
(0.355%) 

Expense Group Rank 2/12 6/10 7/13 
 Quintile Rank 1st 3rd 3rd 
Expense Universe Rank 27/77 135/274 145/298 
 Quintile Rank 2nd 3rd 3rd 
Actual Total Expenses 0.448% 0.434% 0.439% 
Comparison to Median  Below 

(0.551%) 
Below 
(0.449%) 

Below 
(0.447%) 

Expense Group Rank 3/12 3/10 4/13 
 Quintile Rank 1st 2nd 2nd 
Expense Universe Rank 10/77 40/274 54/298 
 Quintile Rank 1st 1st 1st 

C
la

ss
 M

 

Actual Management Fee  0.360%  0.356% 0.355% 
Comparison to Median Below 

(0.396%) 
Below 
(0.414%) 

Below 
(0.391%) 

Expense Group Rank 7/17 1/7 2/7 
 Quintile Rank 2nd 1st 1st 
Expense Universe Rank 11/26 8/20 10/21 
 Quintile Rank 2nd 2nd 3rd 
Actual Total Expenses 0.614% 0.664% 0.666% 
Comparison to Median  At (0.614%) At (0.664%) At (0.666%) 
Expense Group Rank 9/17 4/7 4/7 
 Quintile Rank 3rd 3rd 3rd 
Expense Universe Rank 11/26 12/20 13/21 
 Quintile Rank 2nd 3rd 3rd 

There is insufficient evidence or reason for the Court to find that the figures used in the 

Broadridge reports are inaccurate or somehow unfairly set.  The funds in the comparator groups 

compete with the Fund in the same marketplace, and some of them have attracted significant assets. 

Each of the funds have boards with majorities of independent trustees that approve such fees.  Exs. 

3248 at 492; 2178 at 85; 2183 at 218-19; 2193 at 1554-58; 2188 at 567-68; 2199 at 347-49; 2204 

at 70-72; 2215 at 90; 3255 at 126-28; 3265 at 800-04; 3263 at 234-37.   

There are reasons why the Broadridge data is not controlling (e.g. issues related to 

potentially captive funds), but it is a useful tool for comparison in the absence of any other data 

that comes close in terms of reliability or persuasiveness.  Of course, the Court follows the 
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Supreme Court’s words of caution in Jones that “courts should not rely too heavily” on simply 

comparing the fees charged by peer mutual funds; but it does not see Jones or the evidence 

presented at trial to merit ignoring the Broadridge data that undisputedly shows that the 35 bp fee 

was generally below-median.  See 559 U.S. at 350-51 (noting that “courts should not rely too 

heavily on comparisons with fees charged mutual funds by other advisers, which may not result 

from arm’s-length negotiations.”).  The Court follows the lead of numerous other district courts in 

finding probative Broadridge data “when there is no other comparative fee data in the record, or 

where the comparison proffered by the plaintiffs are inapt.”  See BlackRock II at *32 (holding that 

“Lipper” (Broadridge’s pre-cursor) data, rather than fees charged to Subadvised Funds, provided 

an apt fee comparison); see also Kasilag, 2017 WL 773880, at *24 n.19 (utilizing Lipper data in 

rendering a post-trial decision in situation where the court had decided that the defendants’ Lipper 

data was the only comparative fee data presented to the court); Sivolella v. AXA Equitable Life Ins. 

Co., No. 11-cv-4194-(PGS)-(DEA), 2016 WL 4487857 at *65 (D. N.J. Aug. 25, 2016) (relying on 

Lipper’s peer-fund data as indicating the arm’s length bargaining range); Goodman, 301 F. Supp. 

3d at 769 (relying on Lipper data that demonstrated the funds “performed better than, and the fees 

were in line with, other mutual funds of similar scope” in granting summary judgment on the 

plaintiffs’ § 36(b) claim, where the plaintiffs’ proposed fee comparison was rejected as inapt); 

Zehrer, 2018 WL 1293230 at *13 (granting summary judgment in favor of the adviser, based in 

part on Lipper data showing that the adviser “charged fees that fall within . . . or . . . below . . . the 

range of fees paid by similar funds,” where the plaintiffs failed to proffer any other apt fee 

comparisons).  To reiterate, while the comparison of the Fund to other mutual funds vis-à-vis the 

Broadridge data is not dispositive (or anything close to dispositive) in the inquiry at bar, the Court 

finds it pertinent and affords it no more and no less than the weight it deserves.   

C. Economies of Scale 

Plaintiff argues that Defendant failed to share economies of scale with the Fund.  See Pl.’s 

PT Br. at 13-21.  More specifically, Plaintiff asserts that the evidence at trial demonstrates: (1) 

MetWest realized quantifiable economies of scale and captured for itself the benefits as increased 

profits, (2) MetWest has not reduced its advisory fee to share economies of scale with the Fund, 

and (3) MetWest does not otherwise share economies of scale with the Fund.  See id.  In response, 

Defendant initially argues that Plaintiff did not establish the existence in fact of economies of 

scale.  See Def.’s PT Reply at 4-12.  To that end, Defendant asserts that Plaintiff’s presentation as 
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to that issue was essentially Ayres’ analysis (which includes his recalculation of MetWest’s 

profitability figures) and that analysis contravenes both the trial evidence and generally accepted 

accounting principles.  See id. at 4-11.  Defendant also argues that even if Plaintiff proved the 

existence of economies of scale, he did not prove that any unshared economies of scale pushed the 

Fund’s 35 bp fee beyond the arm’s-length range.  See id. at 11-12.    

Courts define economies of scale as “decline[s] in a product’s per-unit production cost 

resulting from increased output, [often] due to increased production facilities; savings resulting 

from the greater efficiency of large-scale processes.”  Hoffman, 591 F. Supp. 2d at 540 (internal 

citation and quotation marks omitted); Kasilag, 2016 WL 1394347, at *18.  In the framework of 

Section 36(b), “[t]he concept of ‘economies of scale’ assumes that as a mutual fund increases in 

size, its operational costs decrease proportionally.  If a fund realizes economies of scale, its 

willingness to let the shareholders participate in the resulting benefits becomes a factor in 

evaluating the reasonableness of the adviser-manager’s fees.”  Kalish v. Franklin Advisers, Inc., 

742 F.Supp. 1222, 1237 (S.D.N.Y. 1990), aff’d, 928 F.2d 590 (2d Cir. 1991).  The plaintiff in a 

Section 36(b) case bears a two-pronged burden as to the economies of scale issue.  First, the 

plaintiff must establish that economies of scale were realized.  Id. at 1238.  Second, the plaintiff 

must demonstrate that “the savings realized from economies of scale were not sufficiently shared 

with the Fund and its shareholders.” Pirundini v. J.P. Morgan Inv. Mgmt. Inc., 309 F. Supp. 3d 

156, 166 (S.D.N.Y. 2018), aff’d 765 F. App’x 2019 (2d Cir. 2019).   

The bulk of Plaintiff’s evidence regarding economies of scale derives from the testimony 

and report of Ayres.  See Pl.’s PT Br. at 15-16 (predominantly citing to the testimony and report 

of Ayres in the brief’s section titled “Expenses per Dollar Invested Show MetWest Realized 

Economies of Scale”).  Ayres put forward two analyses in this regard, purportedly looking at: (1) 

the expenses per dollar invested in an attempt to demonstrate that MetWest realized economies of 

scale through lower costs, and (2) profit margins through an attempted quantification of the 

benefits captured by MetWest in failing to reduce the 35 bp fee to reflect those economies of scale.  

Tr. 1711:7−1716:10, 1720:9−1722:18; Ex. 2221 at 172-79.  Ayres put forward his analysis of 

changes in MetWest’s expenses per dollar invested in the firm as AUM increased over time.  See 

Ex. 2221 at 172-75, Figs. A 11.1-A11.4; Tr. 1711:7−1716:10.  In performing this analysis, Ayres 

used MetWest’s cost data from income statements that the Board received as part of its 15(c) 

materials.  Ex. 2221 at 49-51; 1709:2-8.  Ayres calculated four different versions of this analysis, 
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either including or excluding two specific types of costs: (1) profit-sharing payments to portfolio 

managers and (2) distribution payments.  Tr. 1711:6-7, 1716:5-16; Ex. 2221 at 172-75, Figs. A11.1 

- A11.4.  For each of the four permutations, Ayres concluded that MetWest realized economies of 

scale because the expenses per dollar of AUM decreased as the Fund’s AUM increased.  Id.   

Based on all the evidence presented, the Court concludes that Plaintiff has failed to prove 

that economies of scale even existed, despite the undisputed absence of breakpoints.  The Court 

finds persuasive Landmann’s testimony on why investing over $70 billion is far more difficult, 

and requires far more resources, personnel, technology, and infrastructure, than investing sums 

less than $10 billion (even if the strategy remains substantially the same).  Tr. 1323:4−1324:9, 

1324:24−1325:2, 1325:8-14, 1326:9-12, 1327:1−1329:12, 1329:18−1331:13, 1411:7-21, 1420:3− 

1423:7, 1480:2-25; Ex. 3246 ¶¶ 171-74.  For example, investing in bonds for a large mutual fund 

like the Fund is harder than investing in bonds for a small fund.  Id.  MetWest cannot simply buy 

the necessary amounts of the same securities as the Fund’s AUM increases passes the $10 billion 

range.  Tr. at 1325:10-18.  The adviser must search the relevant markets for securities that fit the 

investment strategy (id. at 1320:23-1321:21, 1325:10-21), including turning to derivatives which 

are much more complicated and require more knowledgeable personnel and management 

attention.  Id. at 2268:6-2269:8.  The Court also finds persuasive the testimony of Coates48 and 

Byers as additional support for Landmann’s testimony, (Tr. 2163:9-21, 2268:22−2269:8; Ex. 3246 

¶¶ 102-06), as well as the testimony of TCW’s CFO Villa who explained that income statements 

that the Board received as part of the 15(c) process demonstrated that MetWest’s profit margins 

made modest declines from 2014-2017 (Tr. 861:21−862:13, 868:11−869:3, 870:1-12).  The Court 

finds Villa’s testimony persuasive in explaining that cost increases required to manage the growing 

Fund generally stayed in line with asset and revenue increases.  Tr. at 861:21−862:13, 868:11− 

869:3, 870:1-12.   

By contrast, the Court does not find Ayres’ above described testimony as compelling.  

Though Ayres attempted to demonstrate that MetWest realized economies of scale as the Fund’s 

AUM grew because of a decline year-over-year of the expense-to-assets ratios, the Court takes 

issue with that analysis and gives it little probative weight.  Ayres removed certain costs from 

some of his equations and analysis implemented, such as compensation for certain of the Fund’s 

                                                            
48 Coates proffered convincing testimony as to why economies of scale as to a non-index mutual bond fund 

would dissipate at well below $10 billion AUM.  See Tr. 2266:19−2269:15; 2271:15−2276:23.   
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portfolio managers as well as fees MetWest paid to intermediaries as related to distribution and 

shareholder services.  Ex. 2221 at 172-74 (excluding at least one of these expenses in three of the 

four permutations/scenarios).  Ayres provided no persuasive basis to deviate from the way 

MetWest treated such expenses in its accounting practices in income statements.49  Tr. 1905:1− 

1908:25.  Indeed, Ayres seemed to admit that if he treated that compensation and those payments 

to intermediaries as expenses, the expenses-to-assets ratios from 2015 to 2016 in fact increased, 

in line with a showing at times of diseconomies of scale rather than economies of scale.  Id. at 

1931:19-24; Ex. 2221 at 175.  The Court also places little weight on Ayres’ analysis for other 

reasons pointed out in Landmann’s testimony (separate and apart from the failure to include certain 

costs, which is not the case for all four of the permutations Ayres proffers).  There is a time lag 

between asset growth and the new investments in certain costs such as personnel and systems 

improvement; yet, Ayres proffered ratios analyzed and compared expenses with assets in the same 

year.  Tr. 1465:15−1467:6.  To demonstrate why this approach is problematic, during the last year 

accounted for, the Fund’s assets declined by more than $10 billion, with the expenses actually 

growing as those assets declined, showing such a time lag.  Id. at 1467:19-25.  There was no 

evidence that Ayres’ analysis sufficiently took that fact into consideration.   

Additionally, the Court would also find Plaintiff’s/Ayres’ showing as to economies of scale 

is inadequate under the Second Circuit’s approach.  As stated in Hoffman: 

Plaintiffs’ initial claim about the increase in expense ratio in relation to 
the assets under management is insufficient under Second Circuit law.  As 
the Court of Appeals noted in Krinsk v. Fund Asset Management, Inc., the 
fact that “expenses . . . declined at a time when the Fund size grew . . . does 
not establish that such decline was necessarily due to economies of scale.” 
875 F.2d 404, 411 (2d Cir.1989).  In order to meet their burden, Plaintiffs 
must make a substantive allegation regarding the actual transaction costs at 
issue and whether the costs per investor increased or decreased as the assets 
under management grew.  Id. (stating that the “plaintiff bore the burden of 
proving that the per unit cost of performing Fund transactions decreased as 
the number of transactions increased”) (citation omitted); Amron [v. Morgan 

                                                            
49 The Court agrees with Coates’ criticism that: 

Accountants don’t flow capital expenditures directly through the income statement.  So the kinds of 
accounting measures that Dr. Ayers used to try to estimate economies of scale I don’t believe and I 
don’t think are accepted in the economics literature as a basis for establishing with any degree of 
reliability economies of scale. 

Tr. 2269:9-15. 
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Stanley Inv. Advisors Inc., 464 F.3d 338, 345 (2d Cir.2006)].  Without such 
information, there is no way to determine whether any economy of scale even 
existed that could have been passed on to investors or whether there is another 
explanation for the statistics chosen by Plaintiffs.  See Krinsk, 875 F.2d at 
411. 

591 F. Supp. 2d at 540. 

The Court also concludes that, even if the evidence showed that MetWest experienced 

some economies of scale, there is insufficient evidence to find that MetWest failed to share some 

of those economies of scale with the Fund/shareholders (i.e. the second prong of the relevant 

inquiry).  Plaintiff cites to no case law that requires economics of scale to result in fee reductions 

or breakpoints.  There is evidence that during periods when assets grew, TCW reinvested through 

adding new employees, improving technology systems, and by increasing compensation for 

retention purposes.  Ex. 208 at 360; Ex. 311 at 2; Ex. 3003 at 4.  Tarica and Villa both testified 

that such actions were necessary to keep talent from leaving due to competition.  Tr. 417:5-14, 

859:4-14.  Though that reinvestment might not have completely matched the size of the growth in 

AUM, the Court finds that it certainly would show that at least some economies of scale were 

shared with shareholders.  There is also evidence that MetWest priced the Fund to scale at the 

outset, meaning that it priced the Fund below the level necessary to recoup costs in order to attract 

assets and investment.  Tr. 1283:9−1284:8.  The fact Defendant proffers this explanation in 

litigation does not negate its truth in the Court’s view, despite Plaintiff’s urging; and the Court 

finds the evidence persuasive.  Thus, the Court finds that even if economies of scale existed (which 

the Court does not believe Plaintiff has proven), the evidence as a whole indicates that Defendant 

shared some of those economies of scale with the Fund through reinvestment.  

D. Profitability 

The Court agrees with Defendant that Plaintiff’s proffered evidence does not demonstrate 

the type of profitability that goes to the question of whether the 35 bp fee MetWest charged is 

beyond the arm’s length range.  The Court recognizes that “Section 36(b) does not prohibit an 

investment adviser from making a profit, nor does it regulate the level of profit.”  In re Am. Mut. 

Funds Fee Litig., 2009 WL 5215755, at *50; Gartenberg, 573 F. Supp. at 1316 (“[The adviser] 

and its affiliates are entitled to recoup their costs and to make a fair profit without having to fear 

that they have violated Section 36(b).”).  “Nevertheless, a fund’s profitability to its adviser is at 

least one measure to take into account when evaluating the excessiveness of the Fund’s Advisory 

Fee.”  Chill, 2018 WL 4778912, at *21.   
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None of Plaintiff’s experts offered meaningful testimony showing that MetWest somehow 

calculated profitability incorrectly, at least from an accounting point of view.50  Tr. 1905:1-4.  At 

most, Ayres opined that “as an economist . . . there are alternative potential measures of 

profitability . . . .”  Id. at 1905:1-6.  Plaintiff instead offered evidence that MetWest could have 

stayed “profitable” if it had charged fees that a handful of the Subadvised Funds paid to MetWest, 

and that MetWest may have stayed profitable at 2011 levels if it charged a lower advisory fee to 

the Fund.  Tr. 1719:20−1720:5, 1724:17-22, 1821:19-24, 190 Ex. 2221 at 55-58, 180-83.  

However, the actual profits that MetWest received in the relevant period do not point toward the 

conclusion that the 35 bp fee is beyond the arm’s-length range.  MetWest’s profit margins were 

the following (when calculating the profit margin, excluding distribution and recordkeeping fees 

as expenses): (2014) 31.6%; (2015) 30.8%; (2016) 30.6%; (2017) 28.8%.  See Ex. 3233 at 40 

(2014); Ex 3229 at 176 (2015); Ex. 208 at 355 (2016); Ex. 210 at 401 (2017).  MetWest’s profit 

margin, including distribution and recordkeeping fees as expenses, were as follows: (2014) 16.9%; 

(2015) 26.9%; (2016) 26.2%; and (2017) 25.3%.  Id.  These profits (which the Board had requested 

and reviewed) generally rested below the median of reported profit margins that other asset 

managers comparable to MetWest received.  Ex. 28J at 6, 9; Ex. 208B at 5, 11; Ex. 311 at 3, 5.  

Moreover, they are largely below the profit margins that other plaintiffs challenged in similar 

cases, where the district courts determined that the fees did not stretch beyond the arm’s length 

bargaining range.  See Kasilag, 2017 WL 773880, at *22 (noting a predistribution profitability up 

to 80.3%); Meyer v. Oppenheimer Mgmt. Corp., 707 F. Supp. 1394, 1401 (S.D.N.Y. 1988) (noting 

pre-tax margins up to 89%, including certain distribution expenses), aff’d, 895 F.2d 861 (2d Cir. 

1990); Schuyt v. Rowe Price Prime Reserve Fund, Inc., 663 F. Supp. 962, 978-79, n.49 (S.D.N.Y 

1987), aff’d, 835 F.2d 45 (2d Cir. 1987) (noting pretax margins up to 77.3%, including “sales 

promotion” expenses).  This, to the Court, is more persuasive than Ayres’ proffered analysis.   

To the extent that Plaintiff attempts to challenge profitability through an attack on sub-

transfer agency fees (“sub-TA fees”) for which the Fund started paying in 2014 to certain third-

party intermediaries, the Court does not find that challenge tips the scales.  See Pl.’s PT Br. at 33-

36.  The Court agrees with Defendant’s response in opposition to this argument.  See Def.’s PT 

Reply at 24-26.  As the evidence at trial demonstrates, the Fund’s shareholders received each 

                                                            
50 Indeed, the Court finds that MetWest’s profitability analysis comports with proper accounting principles 

based on evidence presented.   
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benefit of services provided by the intermediaries and paid for through sub-TA fees.  Tr. 268:20− 

269:9, 839:24−840:22, 1627:6-10; Ex. 3246 ¶ 160 & n.7.  The Board only approved a partial 

sharing of such expenses after the third-party intermediaries made demands for a significant fee 

increase.  Tr. 272:4-9, 272:13−274:2, 275:13-19, 824:4-10, 841:3-11, 850:4-10; Ex. 3246 ¶ 188.  

It is the Court’s view that MetWest provided sufficient information regarding the sub-TA funds to 

the Board and that the Board acted properly regarding that information, with these facts failing to 

cut in favor of Plaintiff’s profitability argument.  Tr. 268:20-23, 273:1-18; Ex. 351.  As a separate 

and independently sufficient reason to reject Plaintiff’s argument, this lawsuit involves a challenge 

to the 35 bp advisory fee so the Court does not see how sub-TA fees (that are unrelated to the 35 

bp advisory fee) renders beyond arm’s length the advisory fee that MetWest charged to the Fund.  

Nor do they meaningfully speak to the services MetWest provided in exchange for that fee.  Each 

of those reasons is sufficient to defeat Plaintiff’s attempt to show that the sub-TA fee evidence 

cuts in his favor as to profitability or to the broader inquiry of whether the 35 bp fee falls in the 

arm’s length bargaining range.    

In sum, the Court does not find that Plaintiff has proven that the profitability factor leans 

in his favor.   

E.  Nature and Quality of Services; Fall-Out Benefits 

Pursuant to the Gartenberg factors, courts also consider fall-out benefits51 and the nature 

and quality of services provided.  Kenny, 2015 WL 10635505, at *3 (citing Jones, 599 U.S. at 344 

& n.5).  The Court previously granted summary judgment in Defendant’s favor with respect to 

these two factors, and so the Court finds that Plaintiff has failed to prove that these two factors cut 

his way.  See MSJ II Ruling at 20.   

F.  Conclusion 

In weighing the Gartenberg factors, all other relevant considerations, and all evidence 

presented, the Court finds in Defendant’s favor in all material respects.  The Board’s decisions are 

owed substantial deference and Plaintiff did not prove that comparative fee structures, economies 

of scale, or profitability lean in his favor.52  The Court had already granted summary judgment for 

                                                            
51 Fall-out benefits “are those which accrue to the mutual funds adviser as a result of its work on behalf of 

the mutual fund.”  Kasilag, 2017 WL 773880, at *23 (citation omitted).   
 

52 The Court notes that even if it had not found substantial deference owed to the Board’s decision, it would 
still have found in Defendant’s favor based on the totality of factors and evidence considered.   

 

Case 2:15-cv-08162-GW-FFM   Document 506   Filed 07/09/19   Page 59 of 60   Page ID
 #:46104



59 
 

Defendant as to the nature and quality of services and fall-out benefits, and the Court extends that 

ruling here as to those two factors.  See MSJ II Ruling at 20.  It is the Court’s conclusion that 

Plaintiff has not satisfied his burden on any individual factor, and he certainly has not satisfied his 

burden in the aggregate.53  Plaintiff has failed to prove by a preponderance of the evidence that 

MetWest charged “a fee that is so disproportionately large that it bears no reasonable relationship 

to the services rendered and could not have been the product of arm’s length bargaining.”  See 

Jones, 559 U.S. at 346.     

VI. Conclusion 

For the foregoing reasons, the Court FINDS IN DEFENDANT’S FAVOR.  Defendant is 

to prepare a proposed judgment.   

 

                                                            
53 While not adopting for purposes of its ruling herein, the Court nevertheless finds Coates’ contentions 

regarding competition in the mutual fund industry to be persuasive.  See Tr. 2247:1−2254:7; see also Ex. 4, John C. 
Coates IV & R. Glenn Hubbard, Competition in the Mutual Fund Industry: Evidence and Implications for Policy, 
33:1 Journal of Corporation Law 151 (2007) (“Competition”).  As observed by the Supreme court in Jones, 559 U.S. 
at 338-41, in 1940, Congress adopted the fiduciary standard in Section 36(b) of the ICA in response to the potential 
for abuse inherent in the structure of mutual funds, wherein a fund often cannot as a practical matter sever its 
relationship with the investment advisor thereby rendering inoperable the forces of arm’s length bargaining.   

However, as explained by Coates, often overlooked in considering the Section 36(b) and Gartenberg 
analyses is the “most salient characteristic of a mutual fund: redeemable shares.  While boards rarely fire advisers, 
fund investors may ‘fire’ advisers at any time by redeeming shares and switching into other investments [including 
the myriad other bond mutual funds].”  See Competition at 151.  The “exponential” growth in the number of mutual 
funds, the size of their AUMs, and the number of investors in such funds since the passage of Section 36(b) (see 
Jones, 559 U.S. at 343) should be considered.  There definitely is competition among the funds for the investors’ 
assets.  Industry concentration is low, new entry is common, and barriers to entry are low.  See Competition at 151.  
A chart presented at trial showed a table of the top ten bond funds in 2000 and in 2015.  See Tr. at 2272:3-19.  As to 
the top ten bond funds in 2000, most were no longer on the list in 2015.  Id.  In addition, the top fund in 2000 (i.e. 
Pimco Total Return Fund) dropped from a having market share of 42% in 2000 to 9.23% in 2015.  Id.  Likewise, the 
top bond fund in 2015 was Vanguard Total Bond Market II (an index fund) which was not even on the list in 2000, 
and its market share in 2015 was only 12%.   

Additionally, empirical studies have shown that, controlling for performance, increasing the level of the 
advisory fee results in a corresponding reduction in the level of assets in the fund.  See Tr. 2280:25−2281:8 (“So if 
you raised a fee by 1 percent and everything else was the same in this regression, then you would expect the asset 
level of that fund to be 2 percent lower.”); see also Competition at 151 (“higher advisory fees significantly reduce 
fund market shares, and so constrain fees.  Fund performance is consistent with competition exerting a strong 
disciplinary force on funds and fees.”).  While an individual retail investor may not react even if an advisory fee is 
not within a reasonable range, institutional investors (who make up about 80% of the Fund’s shareholders) are 
keenly cognizant of and sensitive to advisory fee rates.  See generally Tr. 1121:15−1123:7.  
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