
December 15, 2022 

VIA ECF 

The Honorable J. Paul Oetken 

United States District Court 

Southern District of New York 

40 Foley Square 

New York, New York 10007 

Re: Haley v. Teachers Insurance and Annuity Association of America, 

No. 1:17-cv-00855-JPO-RWL 

Dear Judge Oetken: 

This joint status letter is submitted on behalf of Plaintiff Melissa Haley (“Plaintiff”) and 

Defendant Teachers Insurance and Annuity Association of America (“TIAA”) pursuant to the 

Court’s November 2, 2021 Order, which (i) stayed the case pending the Second Circuit’s 

resolution of TIAA’s appeal of the Court’s class certification order, and (ii) directed the parties 

“to file a joint status letter within 14 days after the Second Circuit has issued its decision.”  ECF 

No. 170.  The Second Circuit issued its decision on December 1, 2022.  ECF No. 171. 

Procedural History 

The original complaint was filed on February 3, 2017.  ECF No. 1.  On March 28, 2018, the 

Court granted in part and denied in part a motion to dismiss the complaint.  ECF No. 28.  On 

May 3, 2018, Plaintiff filed an amended complaint.  ECF No. 46.  On March 27, 2019, the Court 

denied a motion to dismiss the amended complaint (except for the claims previously dismissed).  

ECF No. 50.  On April 16, 2019, the Court entered a Civil Case Management Plan and 

Scheduling Order (“CMO”).  ECF No. 57.  On October 25, 2020, discovery closed.  CMO ¶ 7(a). 

On November 25, 2020, the Court issued an opinion and order granting Plaintiff’s motion for 

class certification.  ECF No. 133 (the “Class Cert Order”).  On March 30, 2021, the Second 

Circuit granted TIAA’s petition for leave to appeal the Class Cert Order.  ECF No. 164 (the 

“Class Cert Appeal”). 

On September 30, 2021, the Court issued an opinion and order granting TIAA’s motion for 

summary judgment with respect to Plaintiff’s ERISA § 406(a)(1)(C) claim and otherwise 

denying the parties’ cross-motions for summary judgment.  ECF No. 166.  On November 2, 

2021, the Court stayed the case until the Second Circuit resolved the Class Cert Appeal and 

ordered the parties to file a joint status letter 14 days after the Second Circuit’s decision.  ECF 

No. 170. 

On December 1, 2022, the Second Circuit issued an opinion vacating the Class Cert Order and 

remanding to this Court for further proceedings consistent with the opinion.   
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Status of Settlement Discussions 

 

On June 23, 2020, the parties notified the Court that they had met and conferred regarding 

settlement pursuant to ¶ 9 of the CMO and agreed that mediation would not be fruitful at that 

time.  ECF No. 112.  The parties have not had substantive settlement discussions since then. 

 

Parties’ Positions on How to Proceed 

 

Following entry of the Second Circuit’s Class Cert Opinion, counsel for the parties met and 

conferred regarding the status of the case and the contents of this letter.  The parties do not agree 

on how the case should proceed, and therefore submit their respective positions below.   

 

Plaintiff’s Position 

 

It is undisputed that the two prohibited transaction exemptions that Defendants claim apply1 are 

affirmative defenses. Accordingly, Plaintiffs concluded discovery and submitted their class 

certification motion expecting that it was Defendant’s burden to prove both at trial and for class 

purposes the core issues of their defenses, namely that (i) the collateral feature of the loan 

program was not designed to benefit a party in interest; and (ii) whether the consideration paid or 

received by the plan for the collateral use transfer or use of collateral represented a good faith 

determination of the fair market value of the asset and that the party in interest is not a fiduciary with 

respect to those assets.  

 

Since, in the remand decision, the Second Circuit has instructed the Court to make factual findings 

concerning each of these issues and has now placed the burden on Plaintiffs to demonstrate that 

common issues predominate regarding whether or not the conditions that Defendants must establish 

at trial, are satisfied can be determined on a class-wide basis, Plaintiffs intend to petition the Court 

to allow targeted discovery focused on the affirmative defenses raised by TIAA to the extent 

they concern class certification. 

 

Specifically, Plaintiffs intend to seek information from TIAA concerning interest rates paid by 

the plans and interest rates paid by TIAA on loan collateral2 (including the spread between 

earnings on TIAA’s general account and the crediting rate on loan collateral, which are essential 

to determine what consideration was paid or received for purposes of the § 408(b)(17) 

exemption). This discovery would lead to further evidence that could allow this Court to make 

 
1 The Court should bear in mind that the transfer or use of collateral, which is wholly 

unnecessary to adequately secure a participant loan, is a separate transaction from loan itself. 

2 While Defendant has produced a spreadsheet detailing the initial principal amount and initial 

interest rate of each loan that was outstanding during the class period, and the dollar amount 

Defendant claims was credited on the collateral during the life of the loan, they have never 

provided data regarding the crediting rates that applied to loan collateral during the life of the 

loan. 
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“findings about the interest rates that TIAA credited on the collateral, the interest rates that 

participants paid, and whether those rates varied across loans.” Second Circuit Opinion at 15. 

   

Plaintiffs would also request (i) any agreements that deviated with respect to the relevant aspects 

of the form agreements TIAA offered to ERISA plan sponsors electing to include TIAA’s 

collateralized loan program in their retirement plans;3 (ii) documentation sufficient to show the 

dates that each plan adopted the collateralized loan program; and (iii) communications between 

TIAA and plan sponsors and internal TIAA documents, discussing ERISA § 406(a)(1)(D) or the 

possibility that the use or transfer of collateral could constitute a prohibited transaction.4  

 

Finally, Plaintiffs intend to seek information about the contracts holding collateral. If those 

contracts do not qualify as guaranteed benefit policies, TIAA would be considered a fiduciary 

and ineligible for the § 408(b)(17) exemption. See, Opinion and Order, ECF No. 50 at 26. This 

information would include data such as the periodic net earnings on TIAA’s general account 

compared to collateral crediting rates, the calculation of collateral crediting rates, and the 

periodic value of TIAA’s reserves covering the Traditional Annuities holding collateral.   

 

Plaintiffs expect that the targeted discovery they intend to pursue would greatly assist the Court 

in determining the issues raised by the Court of Appeals, provide further support for Plaintiffs’ 

position that there was no material variation in the terms and conditions of the collateralized 

loans, and would refute TIAA’s argument concerning purported variations among the plans. The 

requested additional discovery might also uncover facts pertaining to whether, on remand this 

Court should undertake “identifying subclasses of ‘more homogenous groups defined by common 

legal or factual questions.’ In re Petrobras Sec., 862 F.3d at 274; see Fed. R. Civ. P. 23(c)(4), (5).”  

See id. at p. 16, fn 43. 

 

Assuming TIAA produces documents and data in a reasonably expeditious fashion, Plaintiffs 

expect to be able to finish discovery in a four-month period. Although Defendant complains 

about the burdensomeness of the request, TIAA should have the information requested readily 

available as it indisputably would have been their burden to submit the requested information to 

the Court at trial on these issues. 

 

Within 45 days of the close of this discovery period, Plaintiffs would file a new or amended 

motion for class certification.  Based on the discovery obtained, this motion might propose a 

revised or narrowed class or a class consisting of two or more subclasses, and, if appropriate, 

Plaintiffs would submit a new expert report in support.   

 
3 Plaintiffs only seek the agreements that deviate from the form agreements TIAA provided, a 

narrow group of materials not previously provided by TIAA. 

4 Additionally, in order for any plan fiduciary to have made a good faith determination about the 

fair market value of the assets transferred to or used by TIAA, the fiduciary would have to have 

been aware of the possible prohibited transaction, rather than viewing the collateral requirement 

as simply a part of the loan transaction. This request would be specifically and narrowly targeted 

to communications addressing that possibility. 
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TIAA’s Position 

 

TIAA respectfully submits that, consistent with the remand by the Second Circuit, the parties 

should submit simultaneous supplemental briefs of no more than 20 pages addressing the issues 

raised by the Second Circuit’s Class Cert Opinion based on the existing record.  The Second 

Circuit held that ERISA’s statutory and regulatory exemptions should have been part of this 

Court’s predominance analysis under Rule 23(b)(3) and “do not carry ‘less weight’ on the class 

certification issue simply because” they are affirmative defenses.  ECF No. 171 at 12-13.  The 

Second Circuit remanded to “assess all of the relevant evidence admitted at the class certification 

stage” and analyze how the exemptions bear on predominance.  Id. at 15-16.   

 

TIAA submits that it is not necessary, and would be highly prejudicial, to reopen discovery, 

supplement the record, or permit new liability theories, in order for the Court to address the 

remanded issues.  Both fact and expert discovery had already closed prior to the Court issuing its 

Class Certification Order, and the Court has already resolved the parties’ cross-motions for 

summary judgment.  Plaintiff’s assertion that the Second Circuit “has now placed the burden on 

Plaintiffs to demonstrate that common issues predominate” misapprehends the state of the law 

when the parties briefed class certification.  Second Circuit precedent had already established 

that plaintiffs bear the burden of establishing predominance with respect to both elements and 

defenses, and TIAA cited this precedent in its opposition to class certification.  ECF No. 171 at 

12; ECF No. 76 n. 21.  Plaintiff has had the opportunity to both take discovery and submit 

evidence regarding predominance and chose not to submit evidence on the predominance issues 

that TIAA raised.5  Had the Court previously denied class certification based on Rule 23(b)(3)’s 

predominance requirement, Plaintiff would have had no basis or opportunity to re-open fact or 

expert discovery.  See, e.g., Leyes v. Corp. Collection Servs., Inc., No. 03 CIV. 8491 (DAB), 

2007 WL 1225547, at *2 (S.D.N.Y. Apr. 19, 2007) (denying plaintiff’s motion to reconsider 

class certification denial and re-open discovery where plaintiff could not “justify his failure to 

obtain information regarding the numerosity requirement prior to his requesting class 

certification”).  

 

In any case, much of the discovery Plaintiff now seeks (i) has already been produced,6 or (ii) 

does not relate to the remanded class certification issues.  For example, Plaintiff “seek[s] 

information about the contracts holding collateral,” which she contends might show that “TIAA 

would be considered a fiduciary,” an issue on which the Court already ruled in 2018 and that 

 
5 TIAA raised its predominance arguments and Plaintiff’s lack of evidentiary support for class certification in its 

opposition to Plaintiff’s class certification motion.  ECF No. 76 at 32-35.  In reply, Plaintiff responded to TIAA’s 

predominance arguments, did not contend that she needed additional discovery to respond to those arguments, and 

submitted a second expert report. ECF No. 82.  Moreover, at the close of fact discovery on May 29, 2020, Plaintiff 

filed motions to compel and to extend fact discovery, albeit on other topics, and Magistrate Judge Lehrburger then 

ruled on those motions.  ECF No. 116. 

6 For example, Plaintiff “seek[s] information from TIAA … including the spread between earnings on TIAA’s 

general account and the crediting rate on loan collateral” and information about earnings in the general account.  

TIAA produced this information during fact discovery and Plaintiff’s expert relied on it in his expert reports. 
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Plaintiff has tried repeatedly to re-litigate.  ECF No. 28 at 11-14.  And the rest – such as 

communications with the sponsors of each of the 8,000 plans in the putative class and additional 

information about the election to offer collateralized loans by each of the 8,000 plans in the 

putative class  – could have been requested during fact discovery in 2019-2020, would be 

extraordinarily burdensome,7 and would take considerably longer than four months to produce.  

The Second Circuit did not remand to enable the parties to re-litigate the case; it remanded for 

the Court to “assess all of the relevant evidence admitted at the class certification stage” and 

analyze how the exemptions bear on predominance.  ECF No. 171 at 15-16.  The Second Circuit 

did not hold or suggest that this Court should have considered other evidence not before it. 

 

If the Court were to certify a class again, TIAA respectfully submits that the parties should meet 

and confer to discuss the required class notice and opt-out period and make a further joint 

submission to the Court.  TIAA further requests that all deadlines for the parties to file a Joint 

Pretrial Order, motions in limine, and proposed findings of fact and conclusions of law, as 

required by ¶ 11 of the CMO, continue to be stayed until the Court addresses these class 

certification issues.   

 

*  * * * * 

 

The parties are available at the Court’s convenience to discuss these issues. 

 

Respectfully, 

 
7 The premise of Plaintiff’s assertion that TIAA should have “the information requested readily available as it 

indisputably would have been their burden to submit the requested information to the Court at trial on these issues” 

– that TIAA has this information readily available – is flatly incorrect, and the fact that TIAA might need to proffer 

the requested information for each of 8,000 plans is highly relevant to the predominance inquiry.   
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/s/ Todd S. Collins (with consent) 

Todd S. Collins (Pro Hac Vice)  

Ellen T. Noteware 

BERGER MONTAGUE PC  

1818 Market Street, Suite 3600  

Philadelphia, PA 19103  

Telephone: (215) 875-3000  

tcollins@bm.net  

 

John J. Nestico  

SCHNEIDER WALLACE COTTRELL KONECKY 

LLP  

6000 Fairview Ave., Suite 1200  

Charlotte, NC 28211  

Telephone: (510) 740-2946  

Facsimile: (866) 505-8036  

jnestico@schneiderwallace.com  

 

Todd M. Schneider (Pro Hac Vice) SCHNEIDER 

WALLACE COTTRELL KONECKY LLP  

2000 Powell Street, Suite 1400  

Emeryville, CA 94608  

Telephone: (415) 421-7100  

Facsimile: (415) 421-7105 

tschneider@schneiderwallace.com  

 

Attorneys for Plaintiff 

 

 

/s/ Molly L. Leiwant 

Molly L. Leiwant 

Goodwin Procter LLP 

The New York Times Building 

620 Eighth Avenue 

New York, New York 10018 

(212) 813-8800 

mleiwant@goodwinlaw.com 

 

Michael K. Isenman 

(admitted pro hac vice) 

Jaime A. Santos  

(admitted pro hac vice) 

Goodwin Procter LLP 

1900 N Street, NW 

Washington, D.C. 20036 

(202) 346-4000  

misenman@goodwinlaw.com 

jsantos@goodwinlaw.com 

 

James O. Fleckner 

(admitted pro hac vice) 

Goodwin Procter LLP 

100 Northern Avenue 

Boston, MA 02210 

(617) 570-1000  

jfleckner@goodwinlaw.com 

 

Attorneys for Defendant Teachers 

Insurance and Annuity Association of 

America 

 

 

 

cc: Counsel of record via ECF 
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